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                    Executive Director
TO:

Board of Supervisors

FROM:
Stephen J. Connolly, Office of Independent Review

DATE:
May 26, 2009

RE:

Report on OIR Oversight of OCSD
I.
Introduction

At the April 28, 2009 Meeting of this Board, I received direction to provide a report describing the activities of the Office of Independent Review since I began work as its Executive Director in September of 2008.  I consequently prepared a memorandum entitled “OIR Activity Summary and Staffing Assessment” that I distributed to the individual Board offices during the week of May 4.

That memo offered an overview of OIR’s efforts and its methods of influencing the Sheriff’s Department internal review processes.  Subsequently, at the May 12 Meeting, this Board directed me to supplement that earlier report with a more detailed description of the complaint cases and misconduct issues that OIR has addressed in its initial months of civilian oversight.  The following information responds to that directive.  
II.  
Statistical Overview

The Orange County Sheriff’s Department conducts internal investigations to address all allegations of employee misconduct.  The two primary sources of these allegations are complaints from the public and referrals from within OCSD’s administration.  Under OIR’s working protocol with the Sheriff’s Department, OIR receives notification of all new complaints.


OIR then has the opportunity to actively monitor the progress of the Department’s response through the point of final resolution/disposition.   This includes the chance to meet with investigators as cases unfold, in order to discuss the investigative plan and to make suggestions or recommendations to promote the thoroughness and effectiveness of the fact gathering.  It also includes the chance to review primary source materials that comprise an investigative file.  These materials include the complaints themselves, official reports, interview summaries, transcripts, recordings, photographic evidence, witness statements, and personnel records.  This access allows OIR to independently assess the quality and legitimacy of the Department’s investigations.  The “active monitoring” process also allows OIR to strengthen investigations where necessary by raising questions and making sure that all potential concerns are addressed.

As I stated in a previous memorandum, “my role is to promote the proper level of investigation and response to all cases by consulting with the Department from an informed and independent outside perspective…My goal is for the resolution of each case to be a reasonable and principled response to the best available evidence.”  I focus on accountability for individual employees and – where applicable – reform of Department policies, practices, or training.

I had the opportunity to “plug in” to the Department’s established review structure within a few weeks of beginning work in Orange County in early September.   Since then, I have reviewed 276 complaint cases at one or more stages of their progress.  Many were already underway when OIR became involved; others have begun but are not yet complete.

The following numbers are based on cases with which OIR has had direct involvement in the months since its inception: 
Total Complaints Reviewed (at one or more stages):

276



Citizen Complaints



128  (46%)



Internally-initiated Complaints

148  (54%)

These percentages are comparable to recent year-end figures generated by the Department, in which the citizen complaints accounted for 41% of the total in 2006, 44% in 2007, and 46% in 2008.  This is true even as the total number of complaints has risen considerably of late:

Total Number of Processed OCSD Complaints by Calendar Year:




2006

252




2007

245




2008

349


The recent spike in complaints (a trend which is holding steady through the first several months of 2009, with 177 new complaints) merits attention and further analysis.  However, the totals alone lend themselves to varying interpretations.  One potential and troubling inference is that misconduct itself has increased dramatically.  Other potential explanations exist, though, such as greater accessibility of the complaint process (including an on-line form for the public, which OIR advocated and which the Department adopted in the fall).  The rise may also reflect a positive change in the rigor with which Department managers choose to address particular issues.


Though OIR’s primary focus is on the proper handling of each individual case as it works its way through the review process, it is certainly worthwhile to consider statistics and broader trends in an effort to identify potential problem areas and to target solutions accordingly.  (Recent alcohol-related driving incidents, for example, motivated the Department to clarify and strengthen its policies regarding alcohol and county vehicles, which are “take home” cars for many officers.  In keeping with an OIR recommendation, the Department has also taken the step of including “Last Chance Agreements” in settling serious discipline cases in which alcohol figured in the misconduct.  These agreements hold employees to strict standards of conduct and require documentation of participation in treatment or counseling programs.
)  The Department’s new SAFE Division specializes in this type of tracking and assessment, and OIR looks forward to working with the Department on reforms that the data may provoke in the coming months.

Returning now to the 276 cases directly reviewed by OIR since September of 2008, the following statistics provide additional descriptive detail:
· 56 of the cases (not all 276 of which are complete) resulted in findings that policy violations had occurred; they consequently led to some form of discipline.  OIR has consulted with the Department on each of these outcomes.

· 32 of the 276 cases involved off-duty incidents or allegations, most of which involved accompanying criminal investigations by OCSD or outside agencies.  Several involved low-level misdemeanor allegations, for which criminal charges were ultimately not filed, but for which the Department can still potentially hold its personnel accountable.  More seriously, 7 have been DUI cases.  6 have involved allegations of domestic violence.  1 was a felony child molestation case.  Several of the off-duty cases involved a troubling lack of cooperation, or even belligerence, in dealing with responding law enforcement personnel. 
· 32 of the 276 cases involved on-duty incidents in which unnecessary or excessive force was among the allegations.  26 of these came from the jails, and 6 from patrol.  Of these cases, 14 are currently complete.  Of these, 5 were sustained, and the deputies received discipline.  In 5 others, evidence conclusively established that the deputies had not violated policy, while in 4 the evidence was not conclusive.  None of the sustained cases involved significant injury to the inmate or suspect, or merited discipline of greater than one-week of suspension under the totality of circumstances.  However, the sustained cases collectively reflect poor decision-making and tactics at the very least, and provide an arena for the Department to address individual performance as well as to re-visit supervisory involvement and other relevant protocols.  Similarly, I view several of the other cases as “jumping off” points for potential intervention by the Department:  the lack of a proven policy violation is not the same as a full exoneration, and every review is in part a forum for possible improvement on the individual and systems levels. 
· 11 of the sustained misconduct cases resulted in termination of employment.  6 of these termination cases involved significant integrity issues as well as underlying misconduct; the added element of dishonesty, obfuscation, or failure to take responsibility contributed to the final outcome in each instance. 7 of the cases related to off-duty misconduct.  In three additional cases, the Department’s initial decision to discharge was reduced to a significant suspension during the employee’s appeal process.  (OIR concurred with these reductions, and in fact specifically encouraged one.)  2 additional sustained cases resulted in a reduction in rank for the involved employee.
 
· 4 of the 276 cases involved referrals from the District Attorney’s Office that were related to irregularities or potential integrity issues arising from the deputies’ role in criminal prosecutions.  One of the cases is complete, and ended in the termination of the involved deputy’s employment.  In that case, OIR worked closely with the Department in addressing the complex evidentiary findings, which were not conclusive as to perjury but which established other serious transgressions and lapses of judgment.
· 15 of the citizen-initiated complaints occurred as a result of traffic stops.  Allegations ranged from discourtesy and a lack of professionalism to more serious concerns about racial profiling and harassment.  In several of these that are complete, evidence gleaned from patrol cameras and audio recordings was pivotal to the Department’s findings, and OIR had the opportunity to review the tapes before assessing the final outcome and making necessary recommendations.
· 8 of the citizen complaints concerned entries by deputies into private residences.  Though none of these completed cases led to findings that policy violations had occurred, the inherent sensitivity of these encounters makes them deserving of special scrutiny.  OIR recommended training or protocol adjustments in several of the cases in light of risk management issues, 4th Amendment principles, and potential improvements in communications.

III.
OIR’s Active Role in the Discipline Process

Many of the 276 cases reviewed by OIR to date involved very straightforward allegations, investigations, and resolutions.  Examples include routine administrative matters that merit discipline (such as repeated lateness, failure to qualify with a weapon, or negligence in on-duty driving) or citizen complaints that have plainly been directed at the wrong agency and do not in fact have a nexus with OCSD.  (These are referred to the relevant department where applicable.)   OIR reviews all of these matters and tracks the Department’s response, but its role does not generally go beyond monitoring.  This can be true of more serious cases as well, when the thoroughness and effectiveness of the Department’s investigation, assessment, and response convince OIR (after careful review) that concurrence with the outcome is appropriate.

Often, though, OIR has taken the opportunity to raise questions and challenges or introduce an alternative viewpoint in an effort to strengthen the thoroughness or effectiveness of the Department’s approach.  The following examples from different phases of the review process offer a window in the ways OIR is able to influence the Department under current protocols.

Recommendations for Further Investigation:

A citizen wrote a long and detailed letter alleging extreme discourtesy and excessive force in conjunction with deputies’ response to a domestic incident at his home.  The complainant included pictures of the injuries he allegedly received at the time of his arrest (on charges of resisting the deputies) and which had not been documented.  The subsequent investigation revealed several potential violations of policy and practice that were not identified in the Department’s initial review of evidence, and several potential investigative leads that were not adequately pursued.  OIR encouraged the Department to re-frame some of the potential allegations for resolution, and to follow up with additional witness interviews and further inquiry into conflicting statements.  The Department agreed to these steps; the additional investigation is pending.

***


A complainant alleged that he had been discriminated against by court security personnel based on a T-shirt he was wearing.  The homemade shirt made reference to a noted Middle Eastern terrorist group, and the man was stopped by an OCSD officer as he passed through the entrance screening area.  He claimed to have been detained for an extended period of time, and was then escorted to his car by a supervisor, where he felt compelled to change shirts before returning to the courthouse to conduct his business.  He complained that his speech rights had been violated, and that the Department’s behavior was intimidating and coercive.  The Department’s initial review focused narrowly on the actions of the first officer and the legitimacy of his concerns; it did not explore the actions of the supervisor, the First Amendment issues raised by the complainant, and the appropriateness of the incident’s resolution.  Accordingly, OIR recommended further investigation, which is now pending.

***


A citizen complained about deputies who responded to his home regarding a possible domestic disturbance.  Though a neighbor had called to report the incident, the citizen took the position that the deputies had come on their own initiative and were attempting to harass him.  He also alleged that when he called Sheriff’s Dispatch for information about his accuser, he was met with rudeness and a lack of cooperation.  The Department’s initial inquiry found no basis for further action against the deputies or the dispatcher.  The reports confirmed that a call for service had come from a neighbor; however, OIR asked for an additional review of dispatch recordings from the night in question, which conclusively refuted the remaining allegations.
***


In two recent cases arising from citizen complaints, the Department was prepared to inactivate the investigations based on evidence favorable to involved deputies.  While OIR agreed that the evidence gathered to date supported the deputies’ actions, in both instances there were percipient witnesses whose statements had not yet been taken.  OIR recommended that the respective investigators conduct these interviews, not only to complete the record of the case but also to make sure that all involved parties were committed to statements so that the Department would not face future surprises in litigation or other contexts.  The Department agreed to conduct the interviews.

Recommendations re Discipline:


An officer from another jurisdiction was involved in an Orange County traffic collision which left the other driver with serious injuries.  The officer’s possible alcohol impairment quickly became an issue in the investigation, but responding officers from OCSD made questionable decisions at the scene in terms of preserving evidence of the suspect’s condition.  This included allowing a supervisor from the suspect’s agency (who had heard about the accident and responded to the scene) to transport him to the hospital instead of having OCSD deputies maintain control.  Given the perception issues that a “brother officer” was receiving preferential treatment, OIR recommended that charges of performance failures be sustained, and that discipline be imposed.  This was different than the initial Department resolution, but the OIR recommendation was eventually adopted.

***


A suspect claimed that he lost a significant amount of money during the booking process after being arrested.  The Department conducted an investigation.  While there was not sufficient evidence to prove the more serious charge – that one or more involved officers had stolen the money – it was established that the suspect did have the money at the time of his arrest, and that losing it was the Department’s responsibility.  OIR agreed with the Department’s basic findings after reviewing the investigative file; however, it took the position that the negligence itself warranted a more significant discipline than the Department’s initial proposal.  The OIR recommendation was adopted, and survived later challenges from the involved officer and from supervisors who thought the sanction was unduly severe. 
***


A jail deputy was assisting with the booking process for newly arrested inmates when one of them was repeatedly uncooperative.  The deputy separated this inmate from the others in the hallway and clamped him by the neck for more than 30 seconds before bringing him to an empty cell and pushing him inside.  The inmate tripped and fell, ending with a cut on the head that required medical attention.   Jail video captured much of this. The subsequent investigation did not establish that the force itself was excessive, because the inmate’s demeanor and level of resistance did justify action.  However, the deputy’s failure to get available assistance from other deputies and his use of an unauthorized control hold on the inmate’s neck, together with the push that resulted in a fall, led to OIR’s recommendation that the Department discipline the deputy based on overall shortcomings in his handling of the incident.  The Department concurred.

Recommendations for a Holistic Review and Response:


A woman complained about a traffic ticket she received from a deputy.  While she acknowledged her moving violation, she was anxious about getting her child home for medical attention, and resented the deputy’s lack of understanding and flexibility.  Her initial communications with the local Department supervisor only compounded her frustration, since he took a defensive posture and seemed unwilling to hear her concerns or facilitate her understanding of the Department’s actions.  Eventually, her interactions with the supervisor provoked a formal complaint about the underlying traffic incident.  While the evidence corroborated the legitimacy of the officer’s actions and exercise of discretion, OIR encouraged the Department to address the supervisor’s handling of the matter and to promote a more constructive dialogue with the public in such situations.  The supervisor received counseling as a result. 

***


An attorney for two inmates complained that his clients had been subjected to improper force when deputies kept them in an interlocking finger grip for several minutes.  Jail surveillance video confirmed the length of the encounter.  Though supervisors originally approved the force as justified, OIR questioned the duration of the control hold, particularly since the purported reason for the hold was so that deputies could safely conduct a pat down search.  After consulting with OIR, the unit commander agreed to counsel the involved deputies directly and to work with supervisors to clarify the situational advisability and propriety of various force techniques.
IV.
OIR and the Public


One of OIR’s functions is to serve as a resource for the public – not only in the broader sense of standing in its shoes as it seeks to ensure the legitimacy of the Sheriff’s Department review process, but also as a source of information and explanation about Department processes in general.  OIR also welcomes direct contact from members of the public who are concerned about the welfare of a particular person in the jails, or the outcome of a particular complaint case.  Below are examples of ways in such communications have facilitated constructive action, greater accountability for the Department, or heightened understanding.

A man contacted OIR on behalf of two friends who were incarcerated in different Orange County facilities.  He claimed that one of them had been the victim of improper force and intimidation, and that the other was being systematically denied proper treatment for serious mental and physical health issues.  OIR worked cooperatively with the Captains of two different jail facilities to ensure that the inmates were not in immediate danger, and that any complaints or concerns were addressed appropriately.  OIR also worked with supervisors at one of the facilities from a risk management perspective.  When interviewed, one of the involved inmates stated that he was fine and had not been mistreated; OIR encouraged the staff to record a second interview with him so that there would be documentation of his condition and of the Department’s intervention.  This was done, and OIR reviewed the tape, which corroborated the Department’s account.  As for the second inmate, the allegations he raised became the subject of a formal complaint investigation, which is pending.
***

A friend became concerned after seeing an inmate at a court appearance with obvious signs of injury consistent with physical force.  Because the inmate was in disciplinary isolation, family members could not speak with him and get information about his condition or the source of his injuries.  The friend attempted to contact the jail, but found that information was not forthcoming.  She then contacted OIR.  OIR reached out to the jail facility to learn about the underlying incident (a fight among inmates that then involved force by the responding deputies) and to facilitate communication about the inmate’s status.  The Captain spoke personally with the relative after checking to make sure that the inmate’s medical needs were being properly addressed.  The incident itself is under review, and OIR will have the opportunity to assess the outcome. 
***

A man contacted OIR in frustration over the outcome of his complaint, which had alleged discourtesy and inadequate performance in conjunction with his attempt to have deputies check on the welfare of his elderly mother.  The complaint letter he received stated that no wrongdoing by the involved deputy had been established.  OIR agreed with the Department that the deputy’s basic handling of the call was appropriate, but took the position that some of the deputy’s comments to the complainant at the time could have been more constructive and professional.  The Department agreed.  Consequently, the deputy received counseling and the complainant received an updated letter.  More importantly, OIR worked with the Department to re-address the complainant’s persisting concerns that his mother was being exploited by another family member.  A Department investigator specializing in elder abuse looked into the case, spoke with the mother, and determined that she was safe and satisfied with her care.
***


A man with a law enforcement background contacted OIR to express concerns over ways in which his son had allegedly been mistreated while in OCSD custody.  OIR encouraged him to work with the Department and to give the appropriate parties an opportunity to investigate the allegations and address them as needed.  The man agreed to bring his son for a detailed interview with Internal Affairs personnel, and several separate investigations ensued, which OIR had the opportunity to monitor.  Though not all are complete, at least one has resulted in discipline for involved personnel.


As discussed in an earlier memorandum to this Board, OIR also considers the new “Police Community Reconciliation Program” to be a highly constructive option for the resolution of appropriate complaints.  OIR has developed a good working relationship with the OC Human Relations Commission in connection with this program, and has consulted with program director James Armendaris on individual incidents.  OIR has also discussed the possibility of referring some post-investigation complaint cases to the program.  This would be a means of assuring citizens that their concerns have been taken seriously and that the process has value, even when the specific outcome may initially seem confusing or unwelcome.  OCSD and Mr. Armendaris have been amenable to considering this added step where applicable.
IV. 
OIR and Systemic Change

Along with actively monitoring misconduct cases, OIR also tracks the Department’s handling of a range of critical incidents and systemic reforms.  Two recent cases include an inmate suicide and a deputy-involved shooting in which the suspect was not hit.  The formal investigation of both of these matters is currently pending.
  However, the Department has already taken meaningful steps to assess each incident from a risk management perspective, and to look at whether changes in policy, training, tactics, equipment, or individual job performance are warranted.  

OIR has the opportunity to participate in the holistic reviews that are already underway, and which are breaking new ground in the Department’s approach to these events. While accountability for involved personnel is certainly a factor in these inquiries, it is only one component of an effective law enforcement response.   OIR has encouraged the Department to see critical incidents and significant force cases in a progressive rather than defensive way.   For example, while past scrutiny of force incidents in the jail has seemingly focused on the justification for force and the wrongful actions of the inmates, current leadership in the Custody Division has manifested a willingness to look for training opportunities and improved approaches in all situations, even when the deputies have performed effectively and with clear justification. 

As developed more fully in the memo to this Board dated May 12 and entitled “OIR Activity Summary and Staff Assessment,” OIR’s primary systemic contributions to date have been in the arena of the Department’s discipline process.  That process, which has several component parts and stages, continues to evolve and improve in significant ways. 


I look forward to providing this Board with future updates regarding the initiatives and reforms that emerge from these ongoing reviews.   In the coming weeks, I also anticipate being able to provide the Board with a special report that focuses on the Department’s administrative responses to the death of inmate John Chamberlain in 2006.   
III. Conclusion
Thank you for your attention to this report, which is a forerunner to the monthly “OIR Activity Reports” that I intend to file at this Board’s recent request, beginning in June.  I remain available at your convenience to discuss any questions or concerns you may have.
Stephen J. Connolly

Executive Director, Office of Independent Review
� It is interesting to note that the proportion of cases arising from different sectors of the Department (e.g. Custody, Patrol, other Divisions such as Investigations, and off-duty incidents) has remained remarkably consistent as the overall numbers have jumped.  One thing that has changed, though (by 12% from 2007 to 2008) is the number of complaint cases that went all the way to a formal personnel investigation, rather than having the Department’s review end at an earlier stage.


� One employee violated the terms of such an agreement earlier this year, within weeks of its creation, and consequently agreed to resign from the Department.


� Like other law enforcement agencies, the Sheriff Department addresses discipline issues against a backdrop of various procedural and substantive rights that its employees possess.  These rights arise from their status as public employees, union members, and/or peace officers.  Employees have the opportunity challenge any discipline they receive in two forums: internally, in a hearing with a Department executive, and then (if necessary) externally in an established arbitration process involving a third party.   While fairness and consistency should already among the Department’s goals, these “appellate rights” give additional protection to employees and place appropriate limits on the Department’s discretion.  It is also worth noting that – except in discharge cases – the primary point of the discipline process is to correct problematic behavior, as opposed to punishing the involved employee.  


� Pursuant to the usual protocol between agencies, the District Attorney’s office has the lead role in the review of the inmate death, while Sheriff’s Homicide investigators are handling the non-hit shooting.  
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