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TO:

Board of Supervisors

FROM:
Stephen J. Connolly, Office of Independent Review

DATE:
May 12, 2009

RE:

OIR Activity Summary and Staffing Assessment
I.
Introduction

This Board approved my contract as Executive Director of the Office of Independent Review (“OIR”) in August of 2008.  I officially began work on September 1.  In the ensuing eight months, I have sought to establish and develop OIR as a new department in Orange County, and to fulfill the substantive responsibilities of the Office by providing civilian oversight of the Sheriff’s Department.

In response to the Board’s request for information during the meeting of April 28, 2009, this memorandum provides a detailed description of those activities.  It also includes an overview of OIR’s budget and a submission for this Board’s consideration of staffing proposals for Fiscal Year 2009-10.

II.  
Activities of Executive Director


Pursuant to a provision in my contract, I created an operations plan for OIR and presented it to this Board at a public meeting on October 7.  This plan was based on the relevant Orange County Ordinance (Article 18, Section 1-2-225 et seq.) and my own experience as an attorney and oversight professional.


At that time, I described the principals of the OIR “model” of civilian oversight, which includes the following key elements:

· Integration into law enforcement’s own review process

· Access to confidential materials through an attorney-client relationship

· Independence

· Enhancement of public awareness and understanding through transparency.


I also described the various ways in which I planned to have OIR execute the goals of the Ordinance and the principles of the model. These included the following:

· Monitoring function  (direct oversight of OCSD internal response to complaints, critical incidents, and other allegations of misconduct)

· Consulting function (advising OCSD re policy changes and systemic reforms)

· Liaison function (ensuring appropriate communication and issue identification between OCSD and other County entities and stakeholders, including this Board)

· Reporting function (providing this Board and members of the public with information about the effectiveness of OCSD’s internal review mechanisms, consistent with relevant laws regarding confidentiality and privacy).


Since September, I have made the following progress in performing these duties:


Monitoring

I have established protocols with the Sheriff’s Department that integrate OIR’s oversight into OCSD’s review protocols.  I receive notification from OCSD whenever the Department’s Professional Standards Division either (a) receives a new complaint externally; or (b) initiates a new inquiry based on an internal referral.  This gives me the opportunity to assess the Department’s initial response and to make recommendations where necessary about how the complaint should be “routed” at the outset of the review process (depending on the nature and severity of the allegations, possible criminality, etc.) I also have the chance to ensure from my independent outside perspective that the review has the proper scope, and that all potential allegations or issues of concern are being identified and pursued. 


Once the preliminary evaluation and evidence-gathering has occurred, a new case reaches another decision point:  it can become the subject of a full, formal personnel investigation, be sent to the “unit of origin” for a lesser but still formal managerial intervention, or be closed based on the lack of need or basis for further investigative action.  I have the opportunity to review the initial workup of the case, ask questions of investigators and/or Department decision-makers, and make recommendations as needed about next steps.

If the case does become a formal administrative review of potential policy violations, OIR tracks the progress of the case during the investigation, assesses the finished file for thoroughness and completeness, and meets with Department decision-makers about appropriate outcomes.  There are several relevant questions at this stage:

Has a policy violation been established?  

If yes, what disciplinary sanction should the employee receive?

Has the case revealed issues of training or policy or supervision that merit the Department’s attention?

For those cases in which the Department imposes discipline, the process has a further stage, in which the employee has various chances to appeal the finding or the penalty.  OIR tracks these developments as well, checking that any changes in final outcome are warranted based on the information or perspective that the employee provides in his own defense.


At each stage, my role is not to “run” the OCSD discipline process, or to substitute my judgment or preferences for the expertise and responsibility of Department managers.  Instead, my role is to promote the proper level of investigation and response to all cases by consulting with the Department from an informed and independent outside perspective.  I have no authority to force a particular outcome, but ideally I can influence the outcomes as needed with an eye toward the integrity and consistency and fairness of the result.  My goal is for the resolution of each case to be a reasonable and principled response to the best available evidence.

To date, I have reviewed close to 300 cases at one or more of the stages outlined above.  They range in seriousness from low-level discourtesy complaints to criminal misconduct resulting in discharge.  They include allegations of excessive force, false reporting, obstruction of justice, domestic violence, racial profiling, improper detention, insubordination, failure to supervise, and various forms of harassment or mistreatment of inmates.

While I have been impressed with the quality of most investigations – particularly the more serious ones – I have also had occasion to question the adequacy of the Department’s investigative work in individual matters, and have been able to request further information-gathering and analysis.  My opportunity to discuss potential outcomes and to make recommendations has also resulted in adjustments to the Department’s initial findings and determinations. I have also worked with the Department to suggest interventions outside the discipline process (counseling, training, briefing bulletins) as warranted by the circumstances of the case, and in an effort to promote a more holistic response by the Department.

Apart from the misconduct cases, I have also received notification about several force incidents resulting in injury and have monitored the Department’s response to these events.  I have been notified about several in-custody deaths from natural causes and two attempted suicides by inmates
, and have monitored the Department’s evaluation and response. I have responded to the scene of two incidents in the field, including a deputy-involved shooting that resulted in the death of the suspect.  I have also reviewed the investigative materials for four deputy-involved shooting incidents and two in-custody deaths that preceded my arrival in September, and have monitored the Department’s administrative response.  I have consulted with the Department regarding issues of policy, training, documentation, liability, and individual officer accountability for these matters, and offered suggestions and recommendations regarding several of them.

I have also had the opportunity to meet with Sheriff’s command staff on a variety of occasions, to tour all the county jail facilities, to tour the South Operations Office and San Clemente Substation, to tour John Wayne Airport, to tour the Crime Laboratory and the County Coroner’s Office, to tour the Harbor Patrol facilities, and to attend training sessions at Theo Lacy and the Training Academy in an effort to learn more about Department protocols and tactics.


Consulting

As set forth in the OIR Ordinance and in my contract, part of my role involves advising the Sheriff’s Department on policy and systems issues that relate to or emerge from the internal review processes that I regularly monitor.  My primary focus to date has been on the discipline process itself.  I spent several weeks learning the particulars of the OCSD system.  In November, I met with Sheriff Hutchens and members of her command staff to discuss my initial assessments.  They included the following:

· A concern that the Department seemed to take a narrow and defensive approach in its response to citizen complaints, thereby losing out on opportunities for constructive self-assessment and dialogue with the public;

· A concern that the Department had “quarantined” the discipline process within Professional Standards Division rather than integrating it throughout the Department as a tool for effective management;

· An identification of potential gaps or inefficiencies in the way that investigations were organized, presented, reviewed, and adjudicated.


The Sheriff concurred with these evaluations.  She incorporated them into her ongoing plans for restructuring of various Department systems, and provided me with the latitude to make recommendations as new protocols were established across a wide range of related areas.  Accordingly, OIR has had a role in each of the following systemic reforms:

· Heightened accessibility of citizen complaint forms

· Re-structuring of the citizen complaint notification letters to increase explanation re outcomes

· Greater involvement of individual unit commanders in the decision-making and administering of discipline

· A growing emphasis on “De-centralized Discipline”, which shifts responsibility for lower-level investigations to the supervisors of  involved personnel

· A new “intake and evaluation” form which helps ensure that all potential issues are identified and addressed at the outset of a new complaint investigation

· The development of a new “Investigative Handbook” that provides an administrative and legal resource for supervisors handling allegations of employee misconduct

· The development of a disciplinary guideline range intended to promote consistency and fairness in the penalties for various policy violations.

I have also consulted with members of the Department’s new “SAFE” Division (Strategy, Accountability, Focus, and Evaluation) as they have addressed new management approaches and significant changes in policy and procedure.  I have been especially involved in making recommendations regarding the Department’s new Use of Force Policy (which formalizes the documentation and review of all uses of force, and provides new guidelines for the assessment of the force’s legitimacy) and the creation of a new format for the “Major Incident Review Board” – a panel of supervisors which assesses critical incidents holistically, documents its findings and conclusions, and develops a case-specific action plan to address issues of individual accountability as well as policy, tactics, equipment, and training.


Liaison 

In my initial months with OIR I had the opportunity to meet with a variety of County officials and groups in an effort to explain OIR’s role, learn about the relevant dynamics of County government, and develop effective working relationships.  The meetings included the following:
· Individual Board Offices

· CEO

· County Counsel

· District Attorney’s Office

· Public Defender’s Office

· Orange County Probation Department

· Grand Jury

· County Risk Management

· Association of Orange County Deputy Sheriffs

· Orange County Human Relations Commission

· Orange County Criminal Justice Coordinating Council.

All of these interactions have been beneficial in different ways.  For example, the Human Relations Commission recently developed a county-wide “Police Community Reconciliation Program” that seeks to make the citizen complaint process a more positive and constructive experience for both sides.  As led by James Armendaris, the program offers a mediation environment for suitable complaints referred by different law enforcement agencies.  Participation is voluntary, and some allegations are serious enough to warrant more formal intervention by the relevant department.  However, when the circumstances warrant such an approach, the PCRP provides an innovative way to increase mutual understanding and respect and to resolve complaints effectively.  I have met with Mr. Armendaris on several occasions, and have worked with him on individual cases and referrals. 
The District Attorney’s Office provided me with a detailed presentation about its investigation, findings, and conclusions in connection with the death of inmate John Chamberlain in October of 2006.  It continues to be a valuable resource regarding its interactions with the Sheriff’s Department from a variety of perspectives.  

I have also had a number of direct contacts with members of the public, and expect that phenomenon to increase now that contact information for OIR is included as a part of the Sheriff’s Department complaint notification letters.  These calls provide insight to provide information and explanation about people’s options to the extent they have a complaint or concerns.

Reporting


The goal of making the Sheriff’s Department’s review process more transparent is central to OIR’s responsibilities.  Even taking into consideration the need for appropriate sensitivity to peace officers’ privacy rights and statutory protections, OIR is intended to report, explain and offer insight into the Department’s efforts at internal accountability and reform.  There are several potential vehicles for fulfilling this role, and I am in position to begin doing so more actively.


Along with a formal Annual Report, OIR can issue case- or incident-specific reports at the direction of the Board, or at my discretion.  The report on investigations into security and related matters from the January 13 Board meeting, which I completed last month, is an example of this.  I have also done extensive work on a proposed report addressing the Department’s various administrative responses to the death of inmate John Chamberlain and the District Attorney’s subsequent investigation.


Less formally, the OIR web site provides information to the public about OIR’s activities and assessments of Sheriff’s Department issues.  I hope to add regular updates to it, and to include discussions of representative investigations and outcomes.

This Board has also asked for monthly reports that list and explain OIR’s ongoing work.  The first of these will be submitted in mid-June, and could become a basis for discussion in a public meeting at the Board’s discretion.  I also look forward to the opportunity to continue meeting members of the public and raising the profile of OIR as a potential resource to those who have questions or concerns about the Sheriff’s Department.
III. OIR Budget and Staffing

The OIR budget for Fiscal Year 2008-09 (as approved by this Board prior to my selection as Executive Director) was $750,000.  Based on year-to-date figures and anticipated spending for May and June, I expect the actual 2008-09 OIR total expenditures to be approximately $370,000.  (This amount includes substantial one-time costs related to Office relocation last month.)
This variance is attributable to a variety of factors, including the two months at the beginning of the fiscal year in which OIR had yet to begin operations.  Much of it, though, is based on a cautious approach to staffing.   The OIR “Operations Plan”  that was presented in October set forth the possibility of my adding up to five people:  two support professionals, an “Investigations Analyst” (a person with law enforcement experience capable of assisting in the review of individual matters and the strengthening of the Department’s investigations and practices), and two “Staff Attorneys.”  To this point, the Board has approved my recommendation for two of these positions:

· Executive Secretary I Bonnie Foster joined OIR on October 31, 2008.

· Investigations Analyst John Harris joined OIR on December 16, 2008.

Staff Attorney candidate Diana M. Teran would enhance the productivity of OIR in a variety of ways.  I consider it a priority to give close attention to each complaint handled by the Sheriff’s Department, especially during what continues to be a period of structural and cultural transition there.  However, my emphasis on these matters during the first eight months of operation has affected by ability to address other important aspects of OIR’s mission.  

Ms. Teran’s availability to monitor many of the individual complaint cases and critical incidents in my stead would provide me with additional flexibility to concentrate on the other functions of the Office – including reporting, meetings with this Board and other individuals and entities, and consulting with the Department on larger projects of potential reform.  Together, we could also increase the public outreach component of the Office in a variety of ways.  
 I consider Ms. Teran eminently qualified.  She has over 20 years of legal experience, including lengthy stints as a prosecutor and as an appellate lawyer representing criminal defendants in capital cases.  Her research and writing abilities will be useful to OIR in a host of ways, and I have been impressed with her demeanor and her potential to represent the Office effectively in a variety of settings. 
Ms. Teran’s proposed compensation of $179,800 is substantial.  It is however, consistent with my projections from October and is perhaps best understood in light of additional details.  $4,800 of the compensation is based on a stipend for the use of her personal vehicle on OIR business.  Based on my own experience, I anticipate such use will be extensive.  More importantly, the proposed $175,000 in compensation for legal services takes into account Ms. Teran’s status as an independent contractor as opposed to a County employee.  She will be receiving no benefits and her contract is terminable “at will” by the County.  These realities make the contract amount commensurate with total County costs for compensation of senior-level attorneys.  
I do not anticipate attempting to add additional positions beyond Ms. Teran for Fiscal Year 2009-10.  If this Board approves her contract, OIR’s projected expenditures for the coming fiscal year will still fall within the current proposed budget of $727,500 (a 3% reduction in light of the County’s current economic challenges).  I look forward to re-visiting this issue with you in the context of the June budget hearings.  
IV. Conclusion
Thank you for your attention to this report, and for your consideration of Ms. Teran’s proposed contract.  I am available at your convenience to answer further questions you may have.

Stephen J. Connolly

Executive Director, Office of Independent Review
� The more recent of these resulted in the death of the inmate at the hospital several days after the initial incident.  That event is currently under investigation.
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