[image: image1.jpg]




Foreword

By

Stephen J. Connolly, Executive Director

The Orange County Office of Independent Review officially began operations on September 1, 2008.  In doing so, it broke new ground as the first civilian oversight entity entrusted with monitoring the Orange County Sheriff’s Department.  Reaching that point, however, had required several months of deliberation and preparation by the Board of Supervisors and others.

Civilian oversight of law enforcement has become increasingly common and influential throughout the United States in the last forty years.  It is often a high-profile incident or controversy that provides the initial impetus for change, and this held true in Orange County as well:  the murder of inmate John Chamberlain in October of 2006 was not only disturbing on its own terms, but it also triggered a further series of allegations and revelations about Department culture and practices and management. 

By the spring of 2007, the Board had seized the initiative to explore potential models of oversight.  It also had the wisdom to incorporate the views and perspectives of representatives from various groups within and outside County government.  A committee met several times to discuss various potential models, and included the input of representatives from the following entities:
· Sheriff’s Department

· County Executive Office

· District Attorney’s Office

· County Counsel

· OCSD labor unions

· OC Human Relations Commission.
The committee’s challenge was considerable, in part because the several existing models of civilian oversight each have their own advantages and limitations.  Additionally, the needs, priorities, and resources of different agencies and jurisdictions around the country have argued against any sort of “one size fits all” approach to oversight.  Certain debates and sticking points continue to recur:  Can police departments ever objectively “police” themselves?  Are “outsiders” and citizen complaint boards sufficiently knowledgeable to handle cases fairly and effectively?  Can the privacy and employment rights of officers be reconciled with the public’s interest in transparency?  Should reform be as much of a priority as accountability?  Can oversight work collaboratively with law enforcement without losing its independence?

By actively involving the Sheriff’s Department from the beginning (while retaining final decision-making authority for itself), the Board showed its own interest in a durable and constructive model.  It would be entirely understandable for any police agency’s first choice to be “nothing” when asked about its preference for civilian oversight.  The uncertainty alone tends to be daunting, as does the potential loss of control, the distraction, and the interference that outside scrutiny can bring.   With these realities in mind, the process gave the Department an opportunity to express reasonable concerns and to stay informed about the various options, without allowing it to lapse into stubbornness or obstructionism. This helped defuse some of the adversarial dynamics that have undermined other jurisdictions’ attempts at reform.
In the end, the committee chose to recommend a version of the “OIR Model” that had been operating in Los Angeles County since 2001.  After looking for ways to tailor the established OIR model to the needs of Orange County, the committee drafted a proposed Ordinance that the Board of Supervisors passed as Article 18 of Division 2 of Title 1 of the Codified Ordinances of the County of Orange:  “Office of Independent Review.”
The “OIR model” has several distinguishing features:  

· Full-time monitoring -- Unlike volunteer and part-time groups that perform oversight functions in some jurisdictions, OIR has the opportunity to dedicate all its time and attention to oversight.  This promotes understanding of relevant issues and thoroughness of analysis, and enhances the credibility of its work.  
· Attorney-client relationships – OIR is staffed by lawyers.  This means that its personnel have a baseline of relevant training and expertise, and also allows its interactions with the Department and Board of Supervisors to be covered by the attorney-client privilege.  This relationship and attendant protections facilitate OIR’s access to otherwise confidential files, records, and communications.

· Integration into existing Department protocols –   Rather than setting up a separate system for the investigation and adjudication of complaints, OIR latches on to existing internal review mechanisms within the Sheriff’s Department. It follows cases from inception to conclusion, and has the opportunity to make recommendations, ask questions, and raise concerns at every relevant step of the process.  The process itself, however, remains the Department’s.  This approach takes advantage of the expertise and resources that the Department brings to bear and promotes the Department’s “ownership” of individual case outcomes.  
· Independence – While OIR works with the Department on a regular basis, it does not work for the Department.  It therefore avoids some of the pressures and coercive influences that can come from being part of a chain of command.  Similarly, OIR’s attorneys are independent contractors – not County employees.  Though OIR reports to the Board of Supervisors and tries to be responsive to its interests and priorities, its mandate is to serve the public through objective assessments, findings, and recommendations.
· Roll-out Protocols – OIR receives immediate notification whenever deputy-involved shootings, inmate deaths, and other critical incidents occur.  It has the opportunity to respond to the scene, learn the preliminary facts of the case, and quickly identify issues that may be worth monitoring or pursuing as the investigation unfolds.  
· Emphasis on Systemic Reform – While OIR’s core function is the monitoring of each complaint investigation to ensure that the Department’s response is thorough, fair and effective,  OIR has the latitude to make recommendations to the Department regarding policy, procedures, and training.  
· Reporting Function – Though OIR does not have the power to require the Department to take particular actions or resolve specific cases in particular ways, it does have the influence that comes from detailed knowledge of each investigation and the ability to express concerns up the Department’s chain of command, and out to the Board and the public as needed.
As Executive Director, I have attempted for the past year and a half to fulfill the mission of the OIR model here in Orange County.  The goal, simply put, has been to help make the Sheriff’s Department a better and more accountable agency through civilian oversight.  Though others are in a better position to judge OIR’s effectiveness, I can say with confidence that any positive achievements of the Office have not occurred in a vacuum.  The Board of Supervisors has been steadfast in maintaining its interest and respecting OIR’s independence, and its input has helped to make the Office better.  County Counsel and the CEO’s Office have been excellent sources of support and assistance in the development of a new County department.
The Sheriff’s Department has also approached its relationship with OIR in a spirit of openness and collaboration.  In my first week in Orange County, Sheriff Hutchens told me she intended to honor the spirit as well as the letter of OIR’s monitoring role, and she has followed through on that commitment.  The rest of the Department has followed suit.  People at all ranks have been gracious and accommodating, and OIR has received complete cooperation in its need for access to materials and regular dialogue with decision-makers.  The differences of opinion have been frequent, but the result of them has been a productive dialogue and a series of thoughtful, well-considered outcomes.
Internally, OIR has benefited greatly from the hard work of Bonnie Foster and John W. Harris.  I appreciate them both, and the three of us are grateful for the chance to serve Orange County as “charter members” of the Office of Independent Review.
OIR “Q & A”

The Office of Independent Review is the newest Department within Orange County government.  The following information provides an overview about the formation and goals of the Office.
How was OIR created?

The Orange County Board of Supervisors passed a County Ordinance (See Appendix A) in February of 2008 that established OIR as a new County Department “to monitor, assist, oversee and advise the Orange-County Sheriff Coroner…”  OIR began its operations in September of 2008.

What is the purpose of OIR?

OIR provides full-time, independent civilian oversight of the Orange County Sheriff’s Department.  It monitors OCSD internal investigations to ensure that critical incidents and allegations of misconduct receive thorough, fair and effective investigations and resolutions.

For whom does OIR work?

OIR works with Sheriff’s Department officials every day, but is intentionally separate from the OCSD chain of command.  OIR reports to the Board of Supervisors, and takes direction from the Board in terms of responding to inquiries and completing projects at the Board’s request.  At the same time, OIR is meant to exercise independent decision-making authority in its specific findings and recommendations.  In the broader sense, OIR works for the County as a whole by helping to ensure that the Sheriff’s Department remains accountable and open to reform.

Who works for OIR?  

OIR is currently comprised of three people:  the Executive Director, a “Case Analyst,” and a professional staff person.

Does OIR help individual people who may have a problem with the Sheriff’s Department?

OIR welcomes direct contact from the public.  While it does not represent or advocate on behalf of individuals, it can assist people in understanding and making use of the appropriate vehicles for addressing issues relating to OCSD.

Does OIR conduct its own investigations?

No.  Instead, OIR uses its access to monitor investigations conducted pursuant to OCSD’s existing review processes.  OIR’s goal is to ensure that allegations are taken seriously, investigated thoroughly, and resolved appropriately.

How does OIR get access to confidential information?

The Executive Director of OIR is a lawyer who has an attorney-client relationship with the County and with the Sheriff’s Department.  This – along with OCSD’s co-operation – allows OIR to see materials that are otherwise protected from outside review.

If OIR doesn’t conduct investigations, how does it know that the Sheriff’s Department is telling it the truth?

To date, the Sheriff’s Department has never denied OIR’s requests for access to any of the files, meetings, or investigative materials that OIR uses to monitor OCSD, and has actually volunteered sensitive information on numerous occasions.  While this transparency is encouraging in its own right, OIR’s access to information from various outside sources – including complainants themselves – provides additional opportunities to confirm, corroborate, or challenge OCSD representations. 

What authority does OIR have over the Sheriff’s Department?

OIR has no power to force the Department to do anything.  However, its monitoring role affords it significant opportunities to influence the Department’s handling of individual cases or broader systemic issues.

How is OIR able to influence the OCSD discipline process?

OIR’s access helps it to make informed assessments about OCSD’s internal reviews.  At every stage of a complaint case, OIR has the opportunity to ask questions and make recommendations.  It works directly with Internal Affairs while the investigation is pending, and talks with OCSD decision-makers once the case is ready for resolution.  OIR’s perspective as an outside voice and its presence as an added layer of scrutiny help make the Department’s review more thorough and sound.

What qualifies OIR to play a role in a law enforcement review process?

OIR’s staff brings considerable training and experience to its responsibilities.  This includes the legal background of the Executive Director (who has specialized in police law issues since 2001) and the law enforcement career of the Case Analyst (who retired from police work with more than 30 years as an officer).  At the same time, OIR’s very status as an outside and independent participant is meant to be a strength.  OIR “stands in the shoes” of the public.  It enhances the process by requiring the Department to examine its decisions from fresh perspectives.  

How often does OIR disagree with the Sheriff’s Department about a particular case?

OIR often disagrees with the Sheriff’s Department during the handling of a case.  Its model, however, revolves around interaction at every critical stage.  If OIR has a question or concern about the thoroughness or scope of an investigation, it can raise its perspective directly with Internal Affairs personnel before it is too late.  Once the investigation is done, OIR can assess the evidence and share its views in a dialogue with Department decision-makers.  When disagreement does occur, OIR tries to make sure that the Department understands its perspective, and that it has a good sense of the Department’s reasoning.  OIR can raise issues all the way up to the level of the Sheriff herself if necessary to accomplish this understanding.

What happens if OIR still has concerns after challenging an outcome at the highest level of the Department?

That has yet to happen.  The Department has taken a collaborative approach to its dealings with OIR, and the communications have been productive.  Additionally, it is worth noting that OIR’s goal is not to “get its way” or to substitute its judgment for that of the Department’s own managers.  Instead, OIR tries to ensure that all case outcomes are principled and supported by the facts.  However, if there were an occasion in which OIR believed that a particular outcome was not acceptable, it would bring its concerns to the attention of the Board of Supervisors and the public, consistent with the confidentiality limitations discussed above. 

How does OIR provide transparency?

OIR has the ability to report to the Board of Supervisors and to the public about the inner workings of the Sheriff’s Department’s discipline system.  It provides monthly activity reports about trends and specific cases at the Board’s request.  It can also raise issues publicly at any time, should the need arise.  OIR’s reporting goal is to help the public get a better understanding of the OCSD internal review process, to be aware of the process’s strengths and weaknesses, and to increase confidence in its legitimacy if warranted.

Why doesn’t OIR identify deputies by name in its reports?

OIR is restricted by state laws that protect the privacy of peace officers’ employment records, including personnel investigations into alleged misconduct.  The limits on sharing specific information can be frustrating to the public, especially for people with a personal interest in a particular case. However, OIR respects the reasons for the special protections to which officers are entitled in California.  OIR also believes that the ability to bring systemic concerns to the public’s attention, and the opportunity to provide a window into the process as a whole, has a value that does not depend on “naming names.”

What does OIR do besides review misconduct cases?

OIR’s other major responsibilities are to monitor the Department’s response to major uses of force and other critical incidents (including inmate deaths and officer-involved shootings), and to consult with the Department on policy changes and other systemic reforms. 



The Chamberlain Case:  Issues and Responses

I.
Introduction


As much as any other single event, the death of inmate John Chamberlain on October 5, 2006 contributed to the eventual creation of OIR.  Arrested in September of 2006 and transferred to the Theo Lacy facility in early October, Chamberlain was the victim of a brutal attack at the hands of several other inmates inside a housing “barracks” that contained 146 bunks on two floors and allowed for considerable freedom of movement, particularly during “open dayroom.” That the violent death occurred in a custody setting at all was disturbing.  The subsequent allegations and revelations, however, turned the event into a major scandal for the Sheriff’s Department.


The most egregious of the potential misconduct charges emerged within hours of the murder:  inmates told investigators that deputies had provided them with information about pending, sex-related charges against Chamberlain, with the implication that they were authorized to assault him for being a child molester.
  Such actions, if true, would certainly have warranted criminal prosecution for involved deputies.  The District Attorney ultimately determined that the evidence did not establish the basis for such charges.
  The evidence that did emerge, however, reflected poorly on the Department in significant other ways.

As the months passed and the various investigations progressed, three primary themes emerged:

· that individual deputies had failed in the performance of their duties on the night Chamberlain was killed;

· that the Department’s prevailing culture within at least one County jail facility had deteriorated to a troubling extent, and with troubling implications for inmate safety; and 

· that individual Department members had fallen well short of their legal, professional, and ethical obligations in the aftermath of the murder, and extending into the Grand Jury investigation.
According to the District Attorney’s public “Investigative Report” about the Special Criminal Grand Jury’s inquiry (released in April of 2008), the attack that killed John Chamberlain took place at some point between 5:50 and 6:50 PM, and lasted anywhere from 20 to 50 minutes.  Three Department employees had responsibility for providing security in the relevant barracks.  None noticed anything until an inmate waved his arms to attract their attention when the assault was over.  Moreover, the evidence showed that the one of the assigned deputies had spent the critical period watching television inside the guard station and sending personal text messages on a cell phone. Staff neglected the security checks that were required every 30 minutes.  Though it is true that the inmates carried out the assault in a “blind spot” behind a half-wall in a corner of the housing unit, the failure to notice any of the relevant activity – including the congregation of inmates and the trips to sink areas for water to clean up the blood – is startling if not inconceivable from a due diligence perspective.

Other evidence portrayed the Theo Lacy Jail Facility more generally as a place where at least some of the officers had exploited a lack of vigorous supervision and lapsed into negligence, or worse.   Testimony from the Special Grand Jury Investigation included allegations or acknowledgments that some deputies slept on duty, routinely watched television, or made personal use of computers and electronic game systems.  Other testimony focused on improper tolerance and/or promotion of an “inmate hierarchy” system in which inmates assigned to the same living area would regulate their own behavior and enforce their own internal rules.  To this day, OCSD personnel who were familiar with the Lacy Facility at the time in question insist that the scope of such misconduct was limited.  That it did exist, however, and with significant pervasiveness, is established by the testimony.  Importantly, it seems inarguable that its existence among some employees helped create the context for Chamberlain’s murder to unfold as it did.  

Finally, the case and its aftermath created a significant rift between the Sheriff’s Department and the District Attorney’s Office – two entities that obviously have a long history of collaboration in carrying out the County’s law enforcement mission.  Within hours of the death, a heated dispute developed as to which agency would assume the lead role in conducting the investigation.  Sheriff’s Department personnel refused to cede the primary role to DA investigators, who in turned refused to participate as a mere “shadow” agency for OCSD Homicide detectives.  This dynamic worsened in the ensuing months.  Eventually, the District Attorney felt compelled to wrest control of the case from the Sheriff’s Department by empanelling a Special Criminal Grand Jury.  The cooperation – or lack thereof – of some Sheriff’s Department personnel in the Grand Jury process became an additional source of contention. 


The Special Criminal Grand Jury investigation did not lead to criminal charges for any of the involved OCSD personnel.  When the final Report was made public, however, it portrayed a Sheriff’s Department with a need to address widespread issues of individual accountability and systemic reform.   To its credit, OCSD came to grips with that need.  It undertook a comprehensive administrative investigation, and implemented several changes to policy, practice, and training in response to the Chamberlain case.

II.
Overview of Chamberlain Case History


The following timeline recounts significant milestones leading up to the initiation of the OCSD Administrative review of the Chamberlain case:
· 9-14-2006:  Arrest of John Chamberlain in Rancho Santa Margarita
· 10-3-06:  Chamberlain is transferred to the Theo Lacy Facility
· 10-5-06:   Murder of inmate Chamberlain; initiation of criminal investigation by Sheriff’s Department and notification of District Attorney’s Office, which declines the OCSD offer to monitor the case as opposed to handling it as lead agency

· October 2006 to May 2007:  The Sheriff’s Department continues its homicide investigation, which leads to murder charges against six inmates

· May 2007:  The District Attorney’s Office impanels a Special Criminal Grand Jury to further pursue issues relating to the incident.  The Grand Jury would ultimately spend nine months hearing testimony from 79 witnesses and reviewing more than 300 exhibits.

· October 2007:  Federal prosecutors indict Sheriff Carona on corruption charges (unrelated to the Chamberlain case).

· January 2008:  Sheriff Carona resigns to prepare for upcoming criminal trial.

· February 2008:  Board of Supervisors passes an Ordinance creating Orange County Office of Independent Review.

· February 2008:  The Special Criminal Grand Jury completes its work, which results in murder charges against three additional inmates.  In a letter to the Board of Supervisors, the Grand Jury also faults the Sheriff’s Department for deviating from “both the letter and spirit” of established protocols in its handling of the Chamberlain case.

· February 2008:  Based on information provided by the District Attorney’s Office in conjunction with the Special Grand Jury Investigation, Acting Sheriff Jack Anderson “releases from duty” two Assistant Sheriffs – among the highest ranking people in the Department.

· 4-7-08:   District Attorney Tony Rackauckas releases Report on the Special Criminal Grand Jury Investigation, describing several different substantive and procedural matters “of grave concern” in connection with the Chamberlain incident and its aftermath.

· 4-7-08:  Acting Sheriff Jack Anderson initiates the Sheriff’s Department formal administrative investigation into various issues of employee misconduct.  That investigation will proceed over the course of several months, led by a special unit of one lieutenant, one sergeant, and two investigators.

· April 2008:  With the Orange County OIR still months away from opening, Acting Sheriff Anderson enlists the involvement of attorneys from the Los Angeles County OIR as outside monitors for the Department’s Chamberlain investigation.

· June 2008:  Board of Supervisors appoints Sandra Hutchens as Sheriff.
III.
Control Over Investigation:  Tension with District Attorney’s Office
One issue that proved divisive for the involved agencies and magnified public distrust of the Sheriff’s Department had to do with whether – in the immediate aftermath of the attack – OCSD officials asserted inappropriate control over the criminal investigation into the murder.  The District Attorney’s Report in April of 2008 is thorough and unequivocal in asserting that they did.  Moreover, the Report details how the Sheriff’s Department compounded that mistake by insisting on the legitimacy of its actions in defiance of clear evidence to the contrary.

The Special Criminal Grand Jury clearly shared the District Attorney’s interpretation of events.  The jurors expressed their views in a blunt letter to the Board of Supervisors once they had completed their work:
“Through conscious choice or negligent action the Sheriff’s Department violated both the letter and the spirit of the investigative protocol by denying the District Attorney’s Office the opportunity to lead an independent criminal investigation into the death of John Chamberlain…It may never be known what, if any, impact this action may have had on the results of the homicide investigation.  Clearly, however, it was this conduct which necessitated the impaneling of the Special Criminal Grand Jury and its ensuing nine month long investigation.”

There are members of the Sheriff’s Department, on the other hand, who believe to this day that some of the Report’s characterizations and conclusions were unfairly harsh.  They acknowledge clear mistakes and policy violations by some individuals who are no longer with the Department.  However, they maintain that the initial, substantive investigation began in good faith and was conducted with professionalism and thoroughness.  It frustrates them that some of the nuances were lost in the cascade of negative evidence and criticism.  

OIR spoke to involved parties from both sides in an attempt to understand what had gone wrong and to assess how the Department could best and most productively move forward.  Several facts are relevant as background:

· The written protocol that defined the relationship and jurisdiction between the two agencies dated back to 1985.  

· The protocol gave “primary investigative responsibility” to the District Attorney’s Office in the event of any custodial death.

· The protocol was created in acknowledgement of the inherent “conflict of interest” issues that any custodial death creates for the agency that has responsibility for inmate care and control.

· Sheriff’s Department investigators regularly assisted the District Attorney’s Office in carrying out these labor-intensive investigations, and both sides agreed that the arrangement generally worked very well.  The OCSD Homicide personnel brought expertise as well as manpower, while the District Attorney’s status as “lead agency” preserved the independence and integrity of the process.

· While some five to ten custodial deaths occurred each year, the last prior custodial homicide had occurred in 1994. 

This last fact – the chronological gap between homicides – makes credible the assertions of the OCSD Homicide Bureau supervisor who responded initially to the Chamberlain scene.  That supervisor believed that the criminal nature of the case put it on a different footing than the custodial deaths (e.g. by natural causes) with which they had more recent experience.  Moreover, it was standard for the Homicide Bureau to handle the underlying criminal case when an incident in the field resulted in a deputy-involved shooting, even though the shooting itself was the clear province of the District Attorney’s Office.

On the other hand, the District Attorney’s Office was clear and unequivocal from the point of the first notification phone calls that it should have the lead role pursuant to the protocol, and that it would respond to the scene in that capacity only.  Though the Homicide supervisor recognized the importance of having the independent presence of the District Attorney investigators, the sticking point of lead responsibility remained an issue.  Subsequent contacts between the agencies that night, as the issue went up the chain of command, did not resolve this initial clash.  

Some members of the Sheriff’s Department insist to this day that, in a practical sense, its investigators were best situated to respond to the challenges of the murder investigation.  Homicide Bureau personnel understood the jail in unique ways, and had the requisite numbers and experience to get a handle on the crime scene and to process the numerous suspects and witnesses involved.  It bothers many of them that the ensuing controversies have tainted initial investigative efforts that they considered both ethical and effective.  They cite the early and productive collaboration with the assigned prosecutor (as opposed to the District Attorney investigators who were the subject of the jurisdictional dispute).  They point to the fact that six inmates were charged with murder during the early phase of the criminal investigation – prior to the impaneling of the Special Grand Jury.

Many of these points are valid.  At the same time, though, the circumstances of the Chamberlain murder created a “perfect storm”:  troubling substantive allegations that made the Department’s procedural moves look all the worse and more suspect as time passed.   The emerging facts compounded the tension between the agencies, and gave the District Attorney’s Office and the public ample cause for concern.

Even the best and most honorable investigators are compromised in their effectiveness – through no fault of their own – when called upon to “police” their own Department.  The perception of bias or divided loyalties is enough to breed public skepticism in even the most straightforward cases where fellow officers are involved.  Ironically, it was the recognition of this dynamic that gave rise to the creation of the 1985 protocol in the first place.

The Chamberlain case, of course, fell far outside the “straightforward” category.  Much of the evidence that emerged about the incident itself (including the apparent negligence and dereliction of duty issues, the problematic culture in the jails, and especially the allegations about deputy endorsement of the brutal assault) spoke directly to the importance and value of an independent investigation.   It is important to note that the District Attorney’s Office has not maintained that the initial assertions of control by Homicide personnel were made with knowledge of the specific problems that ultimately emerged. However, in light of those issues, the mistaken claims of jurisdiction backfired badly on the Department in a way that adherence to the protocol would have sidestepped.  

Unfortunately, once the lines had been drawn between the agencies, and some of the Department’s executives had become entrenched in defending OCSD’s position, the situation only deteriorated.  In launching its extraordinary Grand Jury investigation, the District Attorney’s Office showed the depth of its concern and lack of confidence.  The Department’s involved members reacted with a range of emotions and motivations, and the protocol issue continued to be an inflammatory one all the way through the release of the Grand Jury Report and beyond.


The Grand Jury investigation concluded that, in the end, the District Attorney’s Office had been right about the dictates of the 1985 protocol.  The failure by the Sheriff’s Department to recognize and adhere to it and the tenacity with which it defended its stance throughout the investigation exacerbated one of the bleakest chapters in the Department’s history.  The communication breakdowns – and worse – were the acts of individuals.  Fairly or not, though, they were imputed to the Department as a whole.


As troubling as all this may have been, it left open the critical issue of how the agencies would move forward in dealing with subsequent incidents that implicate the same jurisdictional concerns.   Validly or not, some of the hard feelings and questions of trust lingered well into 2008 on both sides.  For the most part, though, this tension did not interfere with their ability to work together as dictated by their overlapping responsibilities.  In particular, the investigation of all custody deaths since Chamberlain has proceeded smoothly, and according to the optimal dynamic:  the District Attorney investigators have played the lead role, with meaningful and valuable assistance from the OCSD Homicide Bureau.


In a further sign that the divisions arising from the Chamberlain case are receding, management-level personnel from both agencies have collaborated on a new “Memorandum of Understanding” that clearly and cohesively delineates the lines of authority for investigation of future in-custody deaths.  By mutual agreement, the MOU assigns lead investigative responsibility to the District Attorney’s Office, and sets forth the rationale for that approach.  

As discussed above, the collaboration between the agencies has already been working well in practice (just as it overwhelmingly did prior to the Chamberlain murder).  Still, the finalization of the MOU is important and encouraging from a symbolic perspective.  It shows that some of the strains in the relationship between the Department and the District Attorney’s Office have been addressed directly and overcome.  It also reduces the likelihood that a future case will produce the kinds of procedural conflict that took a bad situation in the Chamberlain matter and greatly worsened it. 

IV.
Individual Accountability


Sheriff’s Department personnel with potential culpability in the Chamberlain case – either in conjunction with the death itself or with the ensuing investigatory controversies – were accountable in two different arenas.  The first of these was possible criminal prosecution.


The most serious allegations originated with involved inmates on the night of the murder.  They told investigators that one of the deputies who was on duty that night had alerted them to Chamberlain’s sex-related criminal charges, and had authorized inmates to assault Chamberlain as punishment for that behavior.  The D.A.’s Office pursued those claims rigorously, but ultimately determined it did not have the evidence to warrant an indictment.


The second major category of potential criminality concerned false testimony – under oath – by OCSD personnel during the Grand Jury process.  While the D.A. determined that some officers did knowingly lie during their testimony, it nonetheless declined to prosecute on the grounds that the subject matter of the relevant statements was not material to the murder case itself.


Once the criminal investigation was done, the Department moved forward with the second arena of accountability – administrative investigations.  The goal here, as with all “internal affairs” cases, was to determine whether Department policy had been violated, and, if so, what the proper sanctions should be.


The Department took a thorough approach to these issues.  Acting Sheriff Jack Anderson determined that the scope and severity of the allegations, and the possible involvement in misconduct of one or more Internal Affairs officers, warranted the creation of a separate special team.  He assigned four experienced officers to handle the case, including a lieutenant, a sergeant, and two accomplished investigators.


That team spent several months reviewing the thousands of pages of Grand Jury transcripts, establishing the parameters of the potential misconduct and the systemic issues raised by the criminal investigation, and conducting interviews with principals and witnesses once the individually accountable personnel had been formally identified.  The investigation team and OCSD administration also met periodically with representatives of the Los Angeles County Office of Independent Review prior to the launch of the Orange County OIR in September of 2008.  (Those lawyers were under contract with the County of Orange to consult on the case per the request of Acting Sheriff Anderson.)


The investigation focused on the core issues from the Chamberlain murder, including dereliction of duty and the possible “outing” of Chamberlain to other inmates by deputy personnel.  It also tracked several integrity issues relating to the resulting criminal investigation, including allegations of lying to the Grand Jury.  It pursued possible violations connected to the alleged “culture” of the jail – including improper uses of force, pervasive dereliction of duty, and wrongful reliance on inmate “hierarchies” to maintain order and discipline within barracks.


Using the Grand Jury investigation as a starting point, the Department’s team of investigators developed additional evidence (including, in some instances, admissions by the involved officers in the context of compelled interviews) of misconduct. In the end, the Chamberlain case led to the “separation from employment” (through retirement, resignation, discharge, or termination of probation) for eight different officers.  Three of these officers were working on the night of the Chamberlain murder.  The others fell under scrutiny for their actions in relation to the investigation, including three officers alleged to have testified falsely to the Special Grand Jury.

V. Systemic Reform

Though the individual accountability component of the Department’s review was critical, it did not address all of the issues that the Chamberlain incident and subsequent inquiry brought to light.  These ranged from structural deficiencies to cultural attitudes and practices that had developed over time and had undermined the effectiveness and propriety of some interactions between Department personnel and inmates.

At their worst, these latter issues touched both ends of the spectrum.  Some deputies allegedly empowered inmates inappropriately by using a system of “shot callers” to keep things running smoothly in barracks, and to enforce the rules with informal “discipline” if necessary.  On the other hand, deputies allegedly abused the rights of inmates in various ways, including unauthorized and undocumented uses of force and obstruction of medical access.


Some within the Department insist that the egregious misconduct allegations that emerged from the Chamberlain Grand Jury proceedings did not represent the overall safety of the Orange County Jail system, and the quality and integrity of the vast majority of officers there.  They note that – as horrendous and inexcusable as the Chamberlain murder clearly was – it had been twelve years since the last homicide in the county jails.  They claim that, statistically and in relation to comparable and neighboring jurisdictions, the Department had performed well in terms of other key indicators such as suicides and assaults.  They cite the staffing shortfalls that were flagged in the independent audit performed by custody experts in the second half of 2008, and argue that many excellent employees have been “doing more with less.”  They note that these trends have developed even as the nature of the jail population has changed, so that barracks housing is now employed for inmates whose security classification is higher than was originally envisioned for the facilities.

Along with a measure of defensiveness, there is merit to many of these arguments.  The Theo Lacy Facility, where the murder occurred, is just one of three custody complexes run by the Sheriff’s Department.  Moreover, fewer than half the bunks there are part of the module or dorm-style housing where Chamberlain was killed, and on which the allegations of improper interaction with inmates were most focused.  It is important that the wrongful actions of a minority of Department employees not become unfairly emblematic of the agency as a whole.  It is clear that hundreds of others were serving honorably and effectively during the period of the Chamberlain death and its troubling aftermath.


Nonetheless, it was clear that significant changes were necessary.   The resulting reforms are noteworthy from an individual perspective.  However, they also reflect a philosophical change in the Department as a whole.  Significant overhauls in command personnel have coincided with a new willingness to confront issues directly and constructively.  Accordingly, the changes specific to the Chamberlain case have emerged from a mindset that has even broader applicability.   It is an openness to reform and a commitment to self-scrutiny that should continue to facilitate improvement and respond to new challenges as they occur.
Below are some of the identified problems from the Chamberlain matter, and the Department’s efforts to address them.

· Facilities limitations:  The Chamberlain attack occurred inside a barracks where half-walls and other features of the floor design limited visibility.  A remodeling effort addressed some of these concerns.  More significantly, a new video surveillance system (with multiple cameras per barracks) not only improves the Department’s ability to monitor inmate activity, but provides a deterrent to misconduct as an enhancement to identification and investigation should an incident occur.

· Inmate vulnerability:  Inmate Chamberlain’s criminal charges (or the other inmates’ mistaken understanding of them) provided motivation for the assault against him.  Nonetheless, he was placed in general population, in an open barracks setting.  The Department did have a “protective custody” designation at the time, where a select group of at-risk inmates were kept from virtually all contact with others.  However, it has subsequently added a new category of “Administrative Housing” for inmates whose charges or other special circumstances makes it prudent and efficient to house them together for their safety.  The program has worked well, and covers more than 300 inmates who are currently in custody.

· Inmate “hierarchies”:  It is a reality of modern custody operations that inmates organize informally – generally along racial lines – and regulate their own daily lives inside the jails.  These understandings influence everything from telephone use to physical confrontations.  This culture would be difficult to eliminate, especially in light of resource limitations and the volume of inmates in certain parts of the country.  In fact, experts concede that inmates’ self-regulation plays a significant role in maintaining and minimizing racial violence.

Nonetheless, law enforcement can and must control the manifestations of this culture.  It must work diligently – through classification, housing, intelligence-gathering, and active monitoring – to ensure that certain inmates are not becoming too powerful in the context of a given housing area or jail system.  Inmates’ internal discipline – the “taxing” of group members through physical punishment, for example, or the orchestrated violence between groups – merits particular concern and intervention.  Department policy and state law specifically prohibit these acts of delegation.

Chamberlain-era allegations suggested major problems with adherence to these principles.  Allegedly, some deputies not only tolerated but exploited inmate hierarchies as a means of minimizing their own work and exerting unauthorized control.  These issues were rigorously and repeatedly addressed by Theo Lacy management in the months after the Chamberlain allegations came to light.  Briefings, bulletins, and memos re-emphasized concepts that at least some deputies had seemingly disregarded.

More importantly, the Department has taken a more pro-active approach to supervision (which helps ensure line-level compliance with Department directives) and to the ongoing assessment of dynamics within individual housing areas.  OIR is familiar with multiple examples of investigation and intervention by jail personnel in identifying problematic inmates, re-locating them within the jail system to prevent undue influence, and enforcing the formal jail violations protocols for inmates who do not comply with the rules.

· Inmate Charge Information:  The ability of inmates to obtain information about the charges of other inmates within the jail system proved to be an issue in the Chamberlain case.  (While the allegation that deputy personnel directly leaked Chamberlain’s charges to inmates in his barracks was not proven, the reality was that other sources of the information existed that made Chamberlain more vulnerable.)  Accordingly, the Department has taken various steps to limit access, most recently by eliminating its practice of providing booking charges to the public over the phone and on its website.

· Distractions:  One of the troubling aspects of the Chamberlain case was that the assault went on for an extended period of time – more than a half hour by some estimates – without being noticed by the on-duty personnel in the guard station.  Involved personnel ultimately acknowledged that personal text messaging and watching television occurred during the critical period.  During the subsequent investigation, the scope of such activity by jail staff (including watching movies and playing video games while on duty) further dismayed the public and cast doubts on operational effectiveness.  The Department took steps to remove the televisions and other potentially distracting devices from the guard station and to proscribe the use of personal cell phones and electronic equipment.  It has also enforced the new policies with direct accountability for violations:
CASE EXAMPLE:  Two deputies at Theo Lacy received discipline in 2009 for violation of the new Jail Operations Policy governing use of electronic devices. Both were playing video games on personal cell phones in a way that distracted them from performance of their duties.  In one instance, the new policy had been covered in briefing earlier the same day.  Though neither incident resulted in a problem with inmates, both deputies accepted responsibility for their actions and received a low-level suspension without pay.

· Supervision:   Another of the allegations from the Chamberlain case was that hours had passed on the day of the murder since deputies had conducted their mandated welfare checks through each housing area.  Further evidence from the investigation suggested that lax adherence to these protocols, and falsification of the logs that were meant to document the checks, had become a frequent occurrence among certain employees and in certain parts of the jail.  While each employee was clearly responsible for his or her own actions, the pervasive nature of the “neglect of duty” issues also suggested significant deficiencies in supervision.

Whatever the reasons for this – be they individual, cultural, systemic, or      some combination of the three – the Department has made a prolonged and comprehensive effort to address the phenomenon.  It has clarified and increased expectations, and found various ways to engage supervisors more actively in the everyday management of lower ranking employees.  Some of the changes have been basic but significant, such as the re-location of office space for sergeants at the Central Jail Complex in an effort to put supervisors “closer to the action” of actual housing units.  Others relate to more comprehensive internal review protocols, as discussed below in Part V, that formalize the assessment of various incidents (including all uses of force) and place significant new responsibility on the shoulders of sergeants and lieutenants.

· Training:  In the aftermath of the April 2008 release of the District Attorney’s report, the Department recognized the need to address the Chamberlain case with its own personnel and to confront honestly the shortcomings and cultural issues that had emerged.  The Department prepared a two-day training class on professionalism and ethics that confronted the Chamberlain death, the new public perceptions of a proud agency, and the acknowledged lapses that had contributed to such a painful period in the Department’s history.  Every deputy in the Custody Operations Division attended the class, which continues being offered with regular updates to this day.  OIR has reviewed the training materials and attended some of the presentations.  They provide valuable reinforcement to the Department’s emphasis on a more progressive and accountable mindset.
VI.
Conclusion

It has been well over three years since the murder of John Chamberlain.  The Department has experienced great turmoil and change in that period.  Some of this was imposed on the Department by the exhaustive investigative efforts of the District Attorney’s Office, and the subsequent calls for reform.   Some of it has been a function of new leadership within the organization, and a comprehensive commitment to accountability, training, and supervision.  Accordingly, the Sheriff’s Department has made a great deal of progress.
There are no guarantees when it comes to preventing inmate violence or in eliminating the poor choices or integrity failures of individual employees.  However, the Department can point to a number of changes, both structural and cultural, that would seemingly ensure that some of the worst, most damaging aspects of the Chamberlain case would not recur under current dynamics.


The reforms are significant:  from the new classification for inmates such as Mr. Chamberlain to the facilities upgrades within Theo Lacy, from the new MOU between OCSD and the District Attorney’s Office to the heightened accountability of officers through policy and supervision.   Individually, these changes constitute concrete, practical means of resolving specific flaws. Taken together, these changes show that the Orange County Sheriff’s Department has met the most basic but important expectations of a dismayed public.  It has learned from past shortcomings, and it has gotten better.


OIR and the Discipline Process

I. OIR as Independent Monitor

OIR’s core function is to monitor the Sheriff’s Department’s internal investigations into allegations of employee misconduct.  Like other employers, the Department has policies and procedures that its members are expected to follow; failure to do so can result in corrective measures ranging from written reprimand to discharge.  Unlike other employers, the Department bears unique responsibility and power as a law enforcement agency.  OCSD’s public authority and responsibility magnify the significance of employee misconduct in several ways, and underscores the need for high standards and rigorous investigation.


Other distinctive factors shape the Department’s approach to internal investigations.  Some are legal, such as the special protections and privacy rights to which peace officers are entitled under California law.  OCSD members have additional rights as union members and as public employees that influence the process in different ways.


Taken together, these dynamics require the Department to perform a complex balancing act in its discipline process.  It must be responsive to public concerns while being fair to its own people.  It must pursue serious allegations aggressively, but within the boundaries of the regulations.  It must strive to maintain the public’s trust while shielding its personnel from detailed inquiry into administrative findings and outcomes.  It must navigate between adherence to bright line standards and recognition of individual employee circumstances.  And it must always ensure that its strongest allegiance is to the public’s safety and its high expectations, even when things understandably look different from “inside.”


OIR’s involvement is intended to assist the Department with the challenges of achieving the proper balance as it addresses officer misconduct.  This happens in a few different ways.  OIR is an independent oversight entity.  Its “arm’s length” relationship with the Department allows it to raise challenges and express differing viewpoints from outside the chain of command.  Even more fundamentally, OIR’s outside perspective can contribute to the completeness of the OCSD analysis.  The background and experience of OIR personnel in dealing with these matters can also strengthen the quality of the finished product.  OIR’s ability to report any concerns about the process or disagreements with individual outcomes increases the accountability of the Department’s actions.  Finally, OIR’s access and participation can help to offset the skepticism that some members of the public feel about the will and the ability of law enforcement to “police” itself.


OIR becomes aware of new cases when the Department opens them, and monitors the proceedings at each subsequent stage.  It works with Internal Affairs personnel to assure that investigations have the proper scope and thoroughness.  It reviews completed cases and consults with Department decision-makers – up to and including the Sheriff – about outcomes.   While OIR lacks the authority to compel a particular result, there are actually philosophical and practical advantages to this approach.  The Department accepts OIR’s scrutiny and accommodates its views, but in the end it takes responsibility for the case outcomes.  This diminishes the adversarial tensions that can lead to stalemate and increases the Department’s necessary sense of “ownership” over the decisions and reforms that arise.   The following case examples from recent months show the dynamics of the monitoring relationship:

Two younger deputies and a more experienced deputy were dealing with a recalcitrant inmate who did not wish to be moved to disciplinary isolation.  In spite of the disruptive and uncooperative actions of the inmate, the deputies decided to enter the cell to remove him.  A scuffle ensued, and the inmate eventually went for medical review of scrapes and contusions.  The deputies, however, did not initially report using force; one deputy in fact directly claimed to a supervisor that no force had been involved.  OIR eventually concurred with the Department’s decision to discharge the most senior deputy, who had influenced the actions of the others and been untruthful during the investigation process.  However, OIR also recommended discipline for the other participants – in spite of their understandable deference to the other deputy – based on their independent obligations to follow Department procedure.  The Department concurred.





***


An off-duty deputy wore his uniform and gun to a local airport for the sole purpose of getting past normal security procedures.  He hoped to pick up a family member at the gate instead of a public area.  He ended up getting past security due to other lapses by airport personnel.  Though the investigation was straightforward, OIR took a more stringent view of the appropriate discipline than the Department’s initial decision-maker.  OIR cited the abuse of authority and the embarrassment to the Department, due to the problems the incident caused for involved airport employees.  The Department concurred with OIR’s assessment; final discipline is pending.





***

II. Statistical Overview

Since beginning operations in September of 2008, OIR has reviewed more than 500 individual cases at one or more stages of the investigative process. 


Here are some statistics relating to the Department’s caseload in 2009, based on OIR’s internal tracking of cases received:

· Total Complaint Cases Initiated:  424.   This represents an increase over 2008 totals of approximately 10%.  The single biggest source of this growth was a rise of complaints from citizens:  as covered immediately below, the public accounted for more than half the new cases for the first time in recent memory.   
· Externally Generated Complaints:  236.    The rise in citizen complaints does and should warrant attention from the Department, and new tracking systems will facilitate the identification of trends and individual categories that warrant supervisory attention.  The numbers may also reflect the heightened accessibility of the complaint system (including on-line access to the form), and an increased emphasis on accountability.  The 2010 totals should provide an interesting basis for comparison.  So far, the numbers are trending downward, with only 55 total cases reported to date.
· Internally Generated Complaints:  188.  This is the number of cases that were opened based on issue-spotting by OCSD management relating to work performance.  This is a slight increase over the number of cases opened from within the Department in 2008.  
· “Sustained” Cases:  Approximately 30%.  Of the cases which were completed in 2009, OIR and OCSD decision-makers concurred on a “sustained with discipline” recommendation as the disposition for nearly a third.  (Some of these cases had been initiated in 2008 and only completed in 2009; similarly many of the 2009 complaints are still pending.)  This discipline ranged from termination to a written reprimand. (Seven employees left the Department in 2009 based on discharge or resignation in conjunction with the discipline process.)   In the other 70% of cases, the evidence frequently refuted the allegations and established that the employees had not acted wrongfully.  However, a more frequent outcome was “not sustained,” which meant that the evidence did not definitively establish which disputed version of the facts was true. In fairness to employees, no action is taken unless a preponderance of the evidence shows that a violation occurred.  While a “not sustained” finding can frustrate complainants and employees alike, it is both understandable and common for even very good investigations to end inconclusively.  

· Source of Complaints:  Field Operations (patrol) was the single largest source of new complaints, with Custody a close second.  These numbers line up with past history, and correlate logically with the dynamics of the complaint process and the size of the various divisions within the Department.  The Department is currently considering a new “inmate complaint” process at OIR’s recommendation, and may influence the numbers in 2010.
· Use of Force Nexus:  73 cases.  Approximately 17% of the cases involved force issues as at least part of the complaint.  These issues include excessive force most seriously, but could also include reporting issues, tactical deficiencies, or deviations from expected protocol.
· Off-duty conduct:  49 cases.  The responsibilities and powers of peace officers extend into their off-duty lives – as does their professional accountability for certain acts of private behavior.  These issues include domestic violence and other violations of law, as well as well as other non-criminal misconduct that nonetheless violates the Department’s expected standards for its employees.
· Drug/Alcohol Nexus:  29 cases.  More than half of the off-duty issues incidents cited above derived from incidents in which impairment was involved.  The Department – like other law enforcement agencies – has recognized this as a trend that warrants careful consideration and a pro-active response from management.  While an increase in penalties is one approach, the Department is also experimenting with settlement agreements that would direct employees into care programs.

III.
OIR and Systemic Reforms:  Investigations and Outcomes

While OIR worked quickly with the Department to integrate into the review process for individual cases, it also took several weeks to become familiar with larger systemic issues relating to the administrative review process.  OIR met with the Sheriff and other Department executives on several occasions in late 2008 and early 2009 to share observations and make recommendations.  Among OIR’s early impressions were these:

· OCSD tended to do very good work on serious misconduct cases, both in the thoroughness of the investigations and the firmness of the executive response.  On the other hand, lesser issues often did not receive appropriate levels of attention, and accountability for minor problems was informal and inconsistent.

· The discipline process was highly centralized, to the point where mid-level supervisors (including facility commanders) were sometimes not aware of allegations or outcomes in cases involving their personnel.

· OCSD tended to view the citizen complaint process narrowly and defensively.  It limited the public’s access and allowed technicalities to shrink the range of issues the investigation would explore.  Occasionally, the perceived or actual blameworthiness of the complainant had an undue influence on the thoroughness and analysis of investigations.

· OCSD’s various review mechanisms (including risk management efforts) did not formally coordinate with each other in order to maximize potentially useful interventions at the individual and collective levels.

· Resource and efficiency issues led to a handful of situations in which investigations were not completed within the required one-year period for administering of discipline.  This meant that, in rare but problematic instances, misconduct was established without consequence to the employee.  Additionally, the prolonged time between incident and resolution compromised the effectiveness of the managerial intervention.


Many of OIR’s assessments dovetailed with, or helped to further, initiatives that the Sheriff and members of her new administration sought to bring to OCSD.  Several of these took hold in 2009:

· A commitment to “de-centralized” discipline, in which the individual commands within the Department play a more direct role in decision-making for their respective cases.  This promotes a greater level of engagement by the supervisors who are most knowledgeable about their people and most potentially influential in addressing conduct issues.

· Improvements to the citizen complaint process, including online access and revised notification letters that seek to give additional explanation about the process. The goal is to improve communication even within the limits of the various confidentiality rules, and find ways to ensure people that their concerns are being heard.  The new letters also include contact information for the Office of Independent Review.  

· New mechanisms to promote greater consistency in disciplinary outcomes based on the nature of the misconduct, and not on the identity of the involved officer or decision-maker.  

· A broader philosophy of discipline which emphasizes improved performance and looks for opportunities to strengthen Departmental training or practices, even in the absence of a specific policy violation for which sanctions are appropriate.

· A new tracking system helps ensure that all phases of the discipline process (including the investigation itself and the review by decision-makers) occurs in a timely fashion, and well within the one-year period dictated by state law.


OIR has consistently promoted a philosophy of discipline that combines rigorous investigation and accountability with recognition that the process can and should be a constructive one.  With the exception of cases involving misconduct so serious that termination of employment is necessary, the ultimate goals of the process are to address individual shortcomings in order to strengthen the agency’s effectiveness.  A focus on correction and improvement extends beyond the more narrow issue of whether a violation of policy occurred.  The Department has adjusted its approach and has begun to examine cases more comprehensively, even when actual discipline is not warranted or needed to effectuate a constructive change.   The following case examples come from recent months:

A man who was arrested for drunk driving later filed a complaint claiming that a substantial amount of cash that had been in his wallet at the time of arrest was now missing.  He had been driving with a passenger who was released at the scene, and the arresting deputy theorized that the driver had given this person whatever money he may have had in order to avoid its being booked.  However, the failure to document such a transfer, along with other ambiguities in the handling of the scene (as revealed through review of the PVS tape) left the Department vulnerable to subsequent allegations.  Though there was no proof of wrongdoing by the deputy, OIR recommended counseling regarding the protocols for handling of arrestee property to reduce liability.  The Department agreed to work with the deputy and to re-visit in training and briefings. 





***

In reviewing different force investigations completed by jail personnel, OIR noticed instances in which the handling supervisor’s subsequent interview of the involved inmate was problematic.  The interviews gave the appearance of a lack of objectivity and reflected frustration or disbelief of the inmate’s statements.  While some of this reaction may have been understandable, it tended to undermine the effectiveness and legitimacy of the force review itself.  Neutral fact-gathering is the starting point of a credible and effective review, and the inmate’s statements constitute significant evidence.  OIR consulted with Custody executives, and a training video on interviewing techniques is being prepared by the Department.
IV.
Serving as Liaison

Occasionally, OIR works as a neutral facilitator, helping members of the public who have issues or concerns with the Sheriff’s Department.  This regularly occurs in the context of friends or relatives of inmates in the jail system.  These callers are often anxious about the well-being of loved ones, and have questions about how to navigate the Custody system to raise issues about health care or mental health intervention.  Occasionally they raise allegations about the denial of rights, or excessive force, or some other mistreatment or misconduct by Department personnel.  OIR works with the Department in various ways to make sure these matters are handled appropriately.


Contacts come from other sources as well, including people who have filed a complaint with the Department and have questions about the outcome.  The Department’s standard notification letter includes a reference to OIR and a brief description of OIR’s role.  These individuals are often frustrated, and feel as though the result of the investigation has compounded the initial bad experience that prompted the complaint.  The restrictions on disclosure contribute to this phenomenon, since complainants have no way of knowing how rigorously (or even whether) the Department’s management pursued the allegations at issue.  OIR does not always bring complete satisfaction to these people.  However, the additional explanation about the process, as well as the insight that OIR can provide as a consequence of its independent familiarity with the case, can at least offer some assurance that the complaint was taken seriously and handled fairly.


OIR has also developed a constructive working relationship with the “Police Community Reconciliation Program” sponsored by the Orange County Human Relations Commission.  This relatively new program offers a chance for aggrieved parties to sit with representatives of local law enforcement agencies to discuss complaint cases.  The PCRP facilitator is trained in mediation and conflict resolution, and promotes a discussion that is frequently successful in bridging misunderstandings or clashes in perspective.  OIR consults with the Sheriff’s Department about referrals of complaints for which the process might be effective.  In turn, PCRP contacts OIR when an issue of concern comes to its attention.  The program gets good results; under the right circumstances, it is significantly more constructive than a more traditional approach.
A citizen contacted an elected official to express concern about a traffic accident that the Department had handled.  In his view, the report contained troubling inaccuracies, and he had been unable to contact or get a response from the deputy who had taken the report.  The elected official referred the citizen to OIR, which brought the issue to the attention of the Department’s traffic sergeant.  The sergeant addressed the man’s concerns promptly and effectively.  





***

A man complained that the Sheriff’s Department had improperly taken sides in an acrimonious domestic dispute with his former wife.  He had appeared at court regarding a restraining order, encountered his former wife in the hallway, and had a verbal exchange with her that caused him to request a citizen’s arrest of her by a court deputy.  After defusing the situation, the deputy ultimately arrested him for an outstanding warrant, and did not arrest the ex-wife.  He filed a complaint, and contacted OIR when he learned the deputy had been exonerated.  Though OIR agreed with the Department’s finding that the deputy’s actions were legitimate, it also agreed to assist the complainant when he expressed concern that the deputies’ bias against him due to his past history might affect future court appearances as well.  OIR spoke with a supervisor at the courthouse, who agreed to make himself available as a resource to ensure that subsequent court dates went smoothly.  There were no further complaints.

V.
Other Recent Cases

A deputy was involved in an off-duty incident with his ex-wife that prompted her to call the police and later to contact the Sheriff’s Department.  Though there was no physical contact involved, she alleged he had been verbally abusive and had tried to block her departure when she got in her car to leave.  There were neighborhood witnesses to the incident.   Though no charges were filed, OIR took the position that some of the alleged conduct – particularly since it occurred outside the home and in view of neighbors, and resulted in a police contact – reflected poorly on the Department and warranted a re-interview of the deputy.  Eventually, OIR recommended a finding that the deputy had violated the general conduct policy in his handling of the matter, and the Department concurred.






***


A deputy noticed an inmate commit a minor rules violation in one of the jails.  When he went to the inmate’s cell to confront him, the inmate was verbally defiant and confrontational.  At that point, the Guard Station deputy unexpectedly popped the door of the inmate’s cell.  The deputy ended up entering the cell and using force against the inmate, who had continued to be agitated and threatening.  Though the force was justified by the inmate’s actions, OIR took the position that minor discipline was warranted for the choice to enter the cell rather than simply re-close the door and call for a sergeant.  However, after a long discussion with jail management, OIR concurred with an alternative approach, based on the deputy’s relative inexperience and the sudden circumstance of the open door.  The Department cleared the deputy of policy violations but addressed the judgment and tactics issue through documented counseling.  






***


Conversely, another more experienced deputy received discipline under similar circumstances based on a past history of related encounters with inmates.  Though the facts established that an inmate had been inappropriately hostile, the deputy had entered a cell to confront him, and a use of force had ensued.  While the first reviewing supervisor had considered counseling sufficient, OIR and other Department managers called for a personnel investigation, and it was determined that a low-level policy violation had occurred.






***


A jail deputy kneed an inmate who was sitting in the chow hall area and told him to leave.  This was supposedly in response to a rules violation by the inmate.  However, the deputy did not write up the violation or report the incident to a supervisor.  Though the inmate did not receive any injuries and the contact was minor, the incident violated policy due to unauthorized tactics and the poor choice to handle the matter informally and with physical force.  OIR concurred with the findings and the significant discipline that resulted.





***


An off-duty deputy was detained by officers from another agency who were responding to a “man with a gun” call.  A citizen had called the police at approximately 3 AM alleging that the man was possibly drunk and waving a gun around.  The citizen identified the deputy when police arrived, but then did not wish to make a citizen’s arrest and was reportedly uncooperative.  The officers brought the deputy back to their station after determining that he worked for the Sheriff’s Department.  He had a blood alcohol level that rendered him severely impaired.  Though the deputy accepted responsibility for his actions, OIR still believed that the overall circumstances of the incident warranted a discipline that was twice as lengthy as the Department’s initial recommendation.  The Department concurred, and also agreed to address the underlying issues with the employee as needed.






***


A citizen went to a patrol station to make the Department aware of a minor collision that had occurred the previous evening and involved a deputy in a radio car.  Though the two drivers had spoken the night before, the deputy had not reported the incident due to initial determination that there was no damage to either vehicle; now the other driver was claiming minor scratches.  Though the first supervisor to review the case had determined the deputy was at fault – based in large part on the deputy’s own subsequent report – the case nonetheless went to Internal Affairs for investigation of the reporting issue.  In reviewing the PVS tape of the collision, OIR found discrepancies between the deputy’s report and the depictions in the video as to what had occurred.  OIR referred the case back to the station for further review of the traffic report, and recommended that the administrative case be sustained with minor discipline.

VI.
Confidentiality Issues


The privacy rights of peace officers pursuant to the Public Safety Officers Procedural Bill of Rights (California Government Code 3300 et seq.)  have generated significant controversy in the thirty years that they have been part of state law.  Originally passed in the 1980’s, the laws recognize that the very nature of officers’ work makes them more likely to be targeted in various ways, and warrants the protection of confidentiality for their employment records.


There is legitimacy to these arguments.  Unfortunately, law enforcement’s unique place in society fuels the contrasting arguments as well: the power that officers wield makes their accountability a matter of critical public interest and militates in favor of greater transparency, not less.  It frustrates the media and individual members of the public when they cannot evaluate the legitimacy of the Department’s efforts and actions for themselves.   


The OIR model of civilian oversight tries to mitigate some of the tension between the competing values of privacy and transparency.  OIR’s access to the Department’s investigations, decision-making process, and records is unprecedented in Orange County; it creates a significantly new dynamic by virtue of the additional and independent scrutiny that every case now receives.

The vehicle for this access is the attorney-client relationship that allows – and obligates – OIR to preserve confidentiality while reviewing information that is generally blocked from outside scrutiny.  In this way, OIR serves as the eyes and ears of the public in an arena that would otherwise be screened off.  However, it does so in a way that protects the privacy to which the individual officers are entitled.  While steering clear of identifying information, OIR can comment about the effectiveness of the Department’s process, and can influence that process by expressing concerns or criticisms.
This “middle ground” can seem unsatisfying to people or media outlets who are interested in details about specific controversial incidents or employees.  However, the law does provide avenues of access for those who have the strongest need to know because of their status as criminal defendants or civil plaintiffs.  For everyone else, the tension between competing values of privacy and transparency remains imperfect.  OIR attempts to make a positive contribution while working within the limitations of the current system.



OIR and Internal Review


Law enforcement, by its nature, deals constantly with high risk situations. Then it moves on.  Some of this is because of the steady demands of new business in a full-time operation.  Some of it is because of an understandable reluctance to second-guess or “nitpick,” particularly when the incidents at issue are dangerous or difficult.  And some of this is because, even though smart and experienced people within a Department are recognizing possible issues and perhaps even dealing with them informally, the mechanisms are not in place for a more comprehensive or documented review.


Accordingly, the lessons of particular events – positive as well as negative – are not always learned, or disseminated effectively for the benefit of non-participants, or recorded for their potential future usefulness.  Current “best practices” across the country have recognized this as an issue.  The most progressive Departments, including several in southern California, have made strides in developing the policies, protocols, and infrastructure that help facilitate comprehensive internal review.  The Sheriff’s Department in Orange County joined their ranks through various programs introduced in 2009.

OIR began its operations within three months of the new Sheriff’s selection by the Board of Supervisors in 2008.  This timing was significant and, in some ways, fortuitous. From the beginning, OIR encountered a Department that was already in the midst of structural and personnel changes.  OCSD was also uniquely open to a re-examination of many policies, protocols, and approaches.  This allowed OIR to introduce its perspective and recommendations with greater efficiency than new oversight entities sometimes experience.  OIR slipped into the “jet stream” of reform and dealt with Department members at all levels who were receptive to new ideas.  Subsequently, it has been able to have an impact in two ways:  by helping to shape the new review systems, and then by participating in them as an independent outside voice.


The single biggest way to encompass the various individual initiatives discussed below is that they all reflect a new commitment by the Sheriff’s Department to engage in rigorous internal review.  OIR has advocated consistently on behalf of an approach that looks at all uses of force, critical incidents, and misconduct allegations through a broad lens.  These processes can be labor intensive, and the additional scrutiny can leave officers feeling defensive or even resentful; certainly, the transitions have been accompanied by their share of growing pains in Orange County. The potential benefits are, however, too significant to ignore.  They include not only heightened accountability for individual officers, but also increased officer safety, improvements in risk management, and better service to the public.


The challenge to Department management is to convince the rank and file officers that the various internal review processes – including discipline – are developed and then carried out constructively.  If that intent is not made clear to employees through both words and actions, then the processes lose much of their impact and value. The ultimate goal must be betterment of the agency as a whole, for the sake of its individual members and for the public they serve. 


Below are some of the new policy and review initiatives with which OIR is involved: 

Force Reporting

Obviously, few aspects of police power are as deserving of careful scrutiny as the use of physical force.  While the ability to use force is a necessity for law enforcement to carry out its responsibilities, it is inherently high risk in terms of officer safety, potential injury to the subject of the force, and the need to balance authority with a proper regard for personal rights.  Tactics, training, equipment, supervision, and individual officer performance are all variables that can affect outcomes and that merit regular attention.  Each actual incident provides a forum for assessing each of these elements in the interest of improved performance and effective risk management.


The Department introduced a new “Use of Force” reporting policy in March of 2009.  The new protocols are intended to promote thorough and constructive review, and to prompt a response when necessary.  The new policy changed previous practice by establishing consistent reporting across all divisions in the Department (whereas jail operations once had different requirements than patrol).  It increased the consistency and scope of supervisory involvement in reviewing every force application.  Finally, it included a “Supervisor Analysis” section that includes an evaluation of all aspects of the incident – not just the force itself and the justification for it, but also the precursors to the force and other potential issues of relevance.  The goal is to formalize the evaluation process and make sure that feedback for involved personnel and others is captured consistently and productively.


In addition to the assessment that takes place at different commands throughout the Department, the completed force review documentation now goes to the new “SAFE” Bureau for purposes of data entry and individual and collective trend analysis. 


OIR also has the opportunity to review force packages – including the tapes of the incident itself and interviews with subjects – at its discretion.  It often consults with the Department about individual cases or trends in order to offer its perspective and make recommendations.  Excellent performances are just as useful as flawed ones in providing helpful grist for this process.


Simply put, comprehensive reporting and assessment leads to reviews that are better and more meaningful.  The following specific examples show some of the ways the system has worked.

A young and mentally unstable inmate at one of the jails was in a one-man cell and behaving erratically.  When he began harming himself by banging his head, deputies communicated with him and began to develop a plan to safely extract him from his cell so that he could get medical attention. He remained uncooperative.  The facility put together an “Emergency Response Team” with special equipment and protective gear, developed a plan under specific supervision, and entered the cell.  The entire encounter was videotaped.  The inmate resisted aggressively as the team entered.  However, they eventually took control of him and were able to restrain him so that he could safely receive medical attention.  Though it was an intense struggle, it was handled successfully, and with restrained force.  Paramedics had been notified and were able to respond quickly and begin administering treatment.   In reviewing the tapes, OIR was especially impressed with the careful supervision by the handling sergeant, who remained active in her efforts to monitor the inmate’s responsiveness and breathing during his prolonged resistance.





***

Two deputies responded to a call for service involving a man who was possibly suicidal.  After speaking with the owner of the property, they attempted to contact the man and got no response.  Then they forced entry into his home where they found him sleeping.  The man became upset at their presence, and the deputies’ questioning further agitated him.  Eventually, the man stood up and posed a potential threat to the deputies, who responded by applying a Taser and taking him into custody.  In reviewing the incident, Department managers took a careful look at the legalities of the entry and then the circumstances that led to the force.  Though OIR eventually concurred that the force was in policy based on the man’s lack of cooperation and aggression, it seemed possible that the deputies had contributed to the outcome with their demeanor and choice to engage the man rather than leaving once his well-being was initially established.  A personnel investigation was eventually initiated.






***

Two different Custody Division Unit Commanders noted trends in their respective facilities based on the individual force packages they were reviewing.  While affirming the importance of officer safety and the frequent justifications for force that exist in the jails, the captains issued memos to their personnel about ways to limit certain recurring scenarios and tactics that increase the risk of force being necessary or injurious.  These included “wall searches” of uncuffed and occasionally agitated inmates who had violated jail rules, hair grabbing of uncooperative female inmates as a control technique, and “knee drops” against inmates who were on the ground but continuing to fight.  Additionally, the captains invited OIR to a meeting where options for further addressing force trends were discussed.


Critical Incident Review Board

One of the Department’s most ambitious new programs has been the development of a formal “Incident Review” process that covers critical incidents from a variety of perspectives.  The purpose is to examine certain inherently dangerous or high-liability events whenever they occur, in order to assess the strengths, deficiencies, or other issues that emerged, and to treat them as learning opportunities for the involved personnel and the Department as a whole.  These events include deputy-involved shootings, in-custody deaths, other significant uses of force, or high-profile events warranting additional scrutiny.  


The program has two phases.  First is an initial briefing of executives and identification of potential issues.  This is meant to occur relatively close in time to the actual event in order to facilitate an efficient response to any matters that require prompt attention.  A “board” of executives from the various Divisions of the Department hears an initial (and sometimes necessarily preliminary) factual presentation and collaborates on initial decision-making and framing of potential issues based on additional investigation.  Potential focal points include individual officer performance, supervision, training, equipment, and Department policy.  


The second phase is a follow-up in which the same decision-makers hear an updated presentation and review the various responses to questions or assignments that arose earlier.  From there, the Board can make final determinations and assessments. 


OIR and County Counsel regularly attend these meetings and have the opportunity to provide input and recommendations.  There have been several since the program took shape in early 2009; they have covered the following incidents:

· A deputy-involved shooting (suspect deceased)

· A deputy-involved shooting (suspect injured)

· A deputy-involved non-hit shooting (suspect taken into custody)

· An inmate suicide

· An inmate death (natural causes)

· A multiple murder raising tactical and communications issues

· Two shootings involving dogs, one of which occurred inside an occupied residence and involved excellent communication and safety tactics by the involved officers

· Three uses of force that resulted in lawsuits and settlements against the County based on injuries to the suspects and allegations of excessive force.

The thorough review of these events features various opportunities for the Department to address possible issues and promote more effective performance.  For example, the scrutiny of one of the lawsuits revealed an interesting peripheral issue.  In the aftermath of the judgment, attorneys for the County provided significant useful feedback at the Department’s request.  Among other things, they expressed concern about the demeanor and preparedness of one of the deputy witnesses at trial.  They suggested this may have been an issue for the jury that ultimately found against the Department.   In response, the Department’s Risk Management group ultimately recognized that many of the deputies who are named in suits do not receive adequate explanations and support from the Department in understanding and dealing with the process. The Department has made a formal effort to make information more readily available to deputies at the point they are named as defendants.  This step should enhance the effectiveness with which the Department deals with future litigation and minimizes the County’s exposure.


Disciplinary Case Review


In the fall, of 2009, OIR helped the Department develop a new protocol for decision-making in the most significant personnel investigations.   The “Executive Case Review” process brings together the highest ranking members of the Department for a formal presentation about discipline investigations that are complete and ready for disposition.  The goal, as the new policy establishes, is “to ensure that the Executive Command Staff has awareness of significant misconduct investigations and proper influence over their outcomes.”


When initial review has determined that the evidence supports a finding that policy violations have occurred, the facts are presented to the Executive Command Staff under the following circumstances:

1. Cases for which the proposed discipline is dismissal, demotion, or suspensions of 120 hours or more.

2. Cases that may not require significant discipline but otherwise warrant the additional attention due to their high-profile or their training or risk management implications. 

Though only a small percentage of all investigations make it to this point, they leave a significant imprint on the Department’s standards and philosophy.  There are many serious cases where the strength of the evidence is a “close call,” or where the appropriate discipline could fall reasonably within a range of options.  The impact of decisions on individual careers and on the Department as a whole warrants a rigorous review of the evidence and a healthy, collaborative discussion of options.  The participants work to reach a consensus that reflects their agreement and that will promote a shared understanding of how the Department wishes to address these important matters.

OIR attends these sessions and has the opportunity to offer its perspective and recommendations, as with its general disciplinary protocols.  OIR has concurred with the outcomes of the first several cases that have been handled under “Executive Case Review,” including more than one termination, and has been impressed with the thoroughness and care of the analysis.

Early Intervention

The Department has also begun to develop a computer database that will organize performance history information in timely and newly useful ways.  The database will track significant and noteworthy categories for individual employees, including Traffic Accidents, Uses of Force, Commendations/Complaints, Internal Affairs Investigations, and Worker’s Compensation Claims.  Department management can assess the data in a variety of parameters and through a range of filters.  These analyses will potentially provide insight into specific personnel patterns or collective trends, thereby enhancing the Department’s ability to recognize issues and to intervene as needed.

The use of such computerized “early warning systems” has been a growing trend in law enforcement in the past fifteen years, and is widely recognized as a best practice in progressive agencies.  This is especially true for larger departments like Orange County’s, where the volume of activity and regular changes of assignment can cause trends to fall through the cracks or simply be overlooked.  The Department’s new database will take advantage of existing technologies to allow management to track performance more meaningfully.

Traditionally, officers themselves have chafed at the introduction of such systems.  The idea of detailed computerized tracking makes people uneasy with the thought of micromanagement and “Big Brother” levels of scrutiny.  Most pressingly, the employees worry that the numbers will be used against them mysteriously and unfairly, like a statistical tail that wags the dog of supervision and misrepresents their performance.

These concerns are understandable.  Again, as with other review systems, the effectiveness of computer tracking turns on the purpose and thoughtfulness with which it is used.  The information that the computer captures and processes ideally serves as a signal that more complete study might be worthwhile.  The computer might show, for example, that an officer has an unusually high number of force incidents in a six-month period.  This is not, in and of itself, a problem.  Moreover, each individual use of force already falls within a reporting and review process that addresses its legitimacy.  However, the collective significance of the incidents is also something that warrants further scrutiny – for the potential benefit of the employee as well as from a risk management perspective.  

“Early intervention” systems, as they are known, make a difference.  The Department has done a fine job with the technological aspects of the program, and will soon be meeting with union leadership to discuss implementation. The challenge now is to use the technology in a way that maximizes its advantages.  This requires engaged supervision and leadership, and an effort to convince employees through action of the project’s constructive goals. 
OIR and Pending Projects


OIR’s monitoring relationship with the Sheriff’s Department is ongoing and covers all new complaint investigations as well as critical incidents from the field.  In the meantime, OIR continues to work with the Department as OCSD evaluates policy and looks for ways to improve its service to the public through new protocols and practices.

Here are a few of the projects that are currently “works in progress.”
Inmate Complaint Protocol
The integrity and effectiveness of the “inmate complaint” process poses important challenges to all law enforcement agencies that run custody facilities.  The Orange County Sheriff’s Department currently houses about 5,000 inmates in four different jails, with room for approximately 2,000 more.  Dealing with inmate complaints, then, is a significant aspect of its management responsibility.

When the Department responds to all public complaints, there are dynamics that produce skepticism and occasional controversy.  The insular nature of the process can be frustrating, and only compounds the doubts and resentments they may harbor in the first place.  Complainants question the Department’s ability and sincerity to address allegations against officers, and the confidentiality limitations discussed elsewhere in this report often reinforce these attitudes.  Accordingly, even when the process works well and fairly, satisfaction remains elusive.

The custody complaint system shares the difficulties of the regular process and features several additional ones.  Some of these are obvious and inherent, including the control that officers have over inmates’ daily lives and the antagonism that incarceration inevitably creates.  On the one hand, inmates might have more hostility to law enforcement and more motivation to complain falsely or to shift blame away from their own conduct.  On the other hand, inmates in custody are more vulnerable than the average member of the public, and therefore are more susceptible to abuse and less empowered to vindicate their own rights.  An effective system must be fair to deputies while giving inmates a reliable, predictable form of “due process” and protecting them from retaliation.

It is clear that the Department has vehicles for addressing inmate allegations of serious officer misconduct.  Four incidents involving possible excessive force were the subject of criminal investigation in 2009, and several more incidents of various kinds resulted in formal administrative investigations.  Many resulted in discipline.  However, after several months of review, OIR noted inconsistencies and gaps in the Department’s approach.

The Department implemented a new “Inmate Grievance Form” system last year.  It provides some of the desired consistency and allows supervisors to track the resolution of issues to completion.  However, it applies only to “conditions of confinement,” as opposed to mistreatment by staff.  Similarly, “Inmate Message Slips” provide a useful forum for raising concerns, but their informality, which favorably promotes quick, sensible, and proportionate resolution of problems, is also a weakness.  Verbal reports to deputies or supervisors can also potentially prompt an inquiry into possible misconduct, but consistency seems to be lacking:  it is plausible to imagine four sergeants responding to the same scenario in four significantly different ways, even with the best of intentions. Finally, while some inmates enlist third parties or otherwise manage, through cleverness or persistence, to obtain the regular “official” complaint forms, it seems arbitrary to treat allegations differently based only on form or circumstance rather than substance. 

The key questions are structural:  how do inmates complain about improper actions by deputies, and how does the Department process these complaints if and when they are made?  OIR has begun discussions with the Department about devising a new protocol that will provide clear and effective answers to those questions.   The proposed new system, which should be ready for executive approval within the next several weeks, will give inmates a voice in a way that makes sense and remains fair to the deputies.  It will be formal enough to facilitate tracking and accountability, and flexible enough to ensure that concerns receive due consideration – no more and no less.  

De-Centralized Discipline

The Department is on the verge of implementing the second phase of a new emphasis on “De-centralized Discipline.”  In Phase One, supervisors at individual stations and facilities began to take a greater role in the decision-making process when it came to case dispositions.  Phase Two will push a percentage of actual investigations out to the units of origin, rather than having everything handled through Internal Affairs.


This will reduce the workload on IA investigators and allow them to bring greater attention and thoroughness to the more serious or complex cases.  In turn, it should bring lower-level cases to quicker and more efficient resolutions.   It increases supervisorial awareness of performance issues that may require attention, and reflects a philosophy that makes accountability a Department-wide priority, and not just the narrow and secretive purview of a small group.


Phase Two has its critics, and some of the concerns are very legitimate.  Local supervisors are understandably concerned about their own workloads, for example.  Additionally, and more sensitively, some worry about disrupting a longstanding and positive dynamic between supervisors and the deputies they lead.  Investigative responsibilities could quickly introduce adversarial tensions into relationships that are currently built on trust and mentoring.


OIR respects this viewpoint.  It also has its own concern about “quality control,” especially in light of the various rights and protections that regulate administrative misconduct investigations for peace officer.  However, these potential pitfalls are outweighed by the potential benefits cited above.  They should also be mitigated by a careful and thoughtful development of any new protocols.  Ideally, that will involve significant input from the relevant employee unions.  Clear communication will help to dispel misunderstanding and give labor representatives a chance to offer useful insight and perspective.

Additionally, appropriate training for supervisors should and must accompany any new investigative duties that emerge from adoption of this process.  In an effort to ease the transition, those duties will be limited to cases involving straightforward, less significant performance issues that fall within their current authority and responsibility as managers.  Initially, responsibility for conducting these new unit level investigations will stay at the lieutenant level as a means of mitigating other concerns.

The discipline process is not an end in itself, but rather a means to the very worthwhile goal of better performance through accountability.  Provided that it is fair and efficient, the de-centralized discipline model is entirely consistent with that goal.  OIR looks forward to monitoring the results of the new process.


Commendation/Complaint Policy


The Department has spent several months developing a new “Commendation/Complaint” protocol that will formalize the intake and appropriate processing of feedback from the public.  OIR has had the opportunity to participate in the development process, and supports the goals of the new system:  timely, efficient, and constructive processing of public responses to the Department’s efforts. 


Accountability to the public is certainly not a new concept for OCSD; however, the traditional approach has been relatively informal and has relied a great deal on the discretion of individual supervisors.  The results have often been very good, but the lack of documentation and consistency has at times created problems:  some citizen concerns have not received enough in the way of “due process,” while others that warranted a lighter touch went all the way to a lengthy and formal administrative investigation.


The new policy is meant to promote the effective intervention of management at the lowest appropriate level.  It will formalize and make consistent the intake and triage process for public feedback.  Commendations will be recorded as part of the relevant employee’s performance history, and complaints will undergo an assessment for their seriousness and legitimacy before being routed for additional investigation or review as warranted.  Data tracking will help the Department to identify trends and remain proactive in its training and supervision.  

Not every public frustration with the conduct of an officer rises to the level of a policy violation warranting discipline, but all deserve some level of attention and response.  The new system should help to make that response more timely, proportionate, and worthwhile.  Ideally, the Department’s pending discussions with union representatives will help to finalize and move this project forward in a way that benefits the officers – and ultimately, the public.

Taser Policy
The Department moved quickly to re-assess its Taser policy in the aftermath of the Ninth Circuit Court of Appeals’ decision in the Bryan v. McPherson case.  The decision was published in late December of 2009, and the Department had updated its policy and implemented the changes by early February.  (In fact, the Department acted to create an interim policy within 48 hours of the court’s decision.)  OIR and County Counsel worked with the Department on the revised language, but the Department deserves considerable credit for its initiative and responsiveness.
The McPherson case arose from a 2005 incident that involved a traffic stop in Coronado, California that ultimately led to the handling officer’s use of a Taser. The driver fell to the ground and received significant collateral injuries to his face and teeth.  The plaintiff’s lawsuit alleges excessive force among other claims.  The case has not yet gone to trial, but some of the pre-trial legal questions prompted the federal court to issue an opinion with significant implications for the constitutionality of Taser use.  The key holding was that “objective facts must indicate that the suspect poses an immediate threat to the officer or a member of the public” in order to justify the “intrusion” on a person’s Fourth Amendment rights that the Taser creates.

The Taser is a controversial device in many respects.  Its reliance on incapacitation through electric “shock” prompts a visceral reaction from the public and has engendered considerable medical debate about its effects and dangers.  It has also gained widespread acceptance in law enforcement agencies throughout the country.  Its proponents insist that they work far more effectively – and safely – than other less than lethal force options, and the correlation between Taser availability and reduction in officer-involved shootings is noteworthy.
After careful review of the decision and of its current policy, the Department decided to amend the “threshold for use” provision of its “Electronic Control Device” policy.  OIR had the opportunity to participate in the drafting process and endorsed the final version.  The new language tracks the “immediate threat” standard that the court introduced via the McPherson case and clarifies that “mere agitation or non-compliance” does not justify Taser deployment.   

The new clarifying language put the Department at the forefront of response to the new case law; at least two other local agencies have consulted with OCSD about use of its new policy as a model for their own revisions.  At the same time, the Department recognizes the importance of an effective training component as it makes the changes clear and workable for its officers in the field.   The Taser is a good tool, and the policy and training should provide a reasonable framework for the officers to continue with its appropriate use.  OIR looks forward to tracking the transitional period for this controversial device.
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� Chamberlain’s actual charges had included one count for possession of child pornography, but not a molestation offense.





� Nine inmates have been charged with murder in connection with the case; all are in custody, and their trial date is pending. 


 


� In fact, the District Attorney’s “Investigative Report” into the case, published in April of 2008, devotes several pages to this issue.  It expresses far-ranging concerns about obstructive or delaying behavior from Department members of various ranks and responsibilities.   
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