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TO:

Board of Supervisors

FROM:
Stephen J. Connolly

DATE:
September 15, 2009
RE:

OIR Monthly Activity Report
I. Introduction
This report includes updates on OIR activities and issues of significance in the weeks since my last written submission, dated August 11, 2009.  It covers matters related to the Sheriff’s Department discipline process, as well as the OCSD response to critical incidents, and the different training and policy initiatives involving OIR.

I intend to submit this Report and two predecessors to the Clerk of the Board as an Agenda item for the public meeting scheduled for Tuesday, September 29.  The Board has already authorized release of the individual Reports after initially reviewing them pursuant to the attorney-client privilege.  However, this step will formalize their public availability and provide an opportunity for further discussion at your discretion.
II. Discipline Process

Overview

The Department received or initiated 33 new complaints of misconduct since the last OIR memorandum to the Board.  This brings the total for 2009 to 269 (and reverses the slight downward trend of new complaints in recent weeks).  


Of these complaints, 139 were generated internally by Department management, while 130 came from citizens outside the custody environment.  (When inmate allegations of the misconduct come to the attention of supervisors, and rise to the level of seriousness where a formal investigation is deemed appropriate, that decision is considered an internal initiation of a complaint case.)  Outside complaints represent a higher percentage of the overall total than in recent years.  It is noteworthy, though, that they are still a minority of all issues pursued by the Department’s discipline process.  They (and all complaints) are periodically broken into categories for closer evaluation and trend analysis.

OIR is continuing to focus on a slight increase in jail-related cases, which it believes is a function of increased scrutiny, heightened standards, and more rigorous supervision.  (See Custody Initiatives, below).  Over time, of course, these same factors should contribute to a reduction in overall misconduct and policy violations.

Notable Cases


The core of OIR’s work continues to be the active monitoring of all misconduct investigations conducted by OCSD.  OIR has the opportunity to consult closely with Internal Affairs investigators and supervisors from an early point in new investigations.  This allows OIR to offer its perspective and add an extra set of eyes and ideas as the scope and focal points of each investigation are defined.  
A civilian employee in Court Operations was alleged to have shirked his responsibilities as a process server and to have falsified his daily logs as to field activities.  The initial investigation revealed discrepancies and raised significant concerns about the employee, but he denied intentional wrongdoing and said that any inaccuracies were minor and did not reflect significant gaps between the records and his actual performance.

While the established evidence of wrongdoing warranted significant discipline, it probably fell short of a sustainable basis for discharge.  At that point, in meetings with Internal Affairs personnel about the case, OIR’s Case Analyst (a former peace officer with an extensive investigative background) suggested that additional monitoring of the employee might provide additional concrete proof of the alleged pattern of misconduct.


Eventually, Internal Affairs personnel put together a plan to track the activities of the employee while he was in the field.  In the course of a few hours of surveillance, they noted and documented several instances in which the employee conducted personal business in lieu of the activities on his schedule for the day.  When the Department confronted the employee with the existence of this evidence prior to a second interview of him, he decided to resign immediately.
***
Once the cases are complete, OIR evaluates the file and makes a preliminary assessment about the appropriate disposition.  There are two main questions:  First, does the preponderance of the evidence establish that policy violation occurred?  Second, if yes, what is the appropriate discipline?  OIR pushes the Department to maximize each case as an opportunity to hold its personnel accountable and to intervene constructively when performance or personal issues underlie the policy violations.  In doing so, OIR “stands in the shoes” of the public and offers a perspective that would otherwise be missing, given the traditional insularity of law enforcement’s administrative processes.  OIR asks questions and raises challenges that ideally make the Department’s analysis more complete and more effective.
Importantly, though, OIR’s initial assessments and recommendations are only tentative – a jumping-off point for dialogue with the Department’s decision-makers.  Just as OIR often influences the viewpoint of the Department, the OCSD management frequently informs OIR’s understanding or impressions about what the best or fairest outcome of a case might be.  OIR’s goals in each case are to contribute to the completeness of the review, confirm its fairness and legitimacy, and ensure an outcome that is both reasonable and productive.
OIR need not be “right,” or “get its way” regarding the outcomes of individual cases in order for these goals to be met.  In fact, it is critical that OIR not simply attempt to substitute its own judgment or usurp the Department’s necessary and appropriate management authority.  The oversight model works best when OIR’s participation helps to strengthen a process over which OCSD retains the ultimate control and ownership.
The following cases offer individual illustrations of how the discussion process unfolds, and how initial thoughts evolve – on both sides – in productive ways.  
A deputy approached an adult who was violating a city ordinance by riding his skateboard after dark.  The encounter did not get off to a smooth start; as he acknowledged in his subsequent complaint letter to the Department, the rider thought the ticket he received was “ridiculous,” and he made his views known.  Eventually the deputy decided to search the citizen, and ultimately took him to the ground and handcuffed him.  (He was later released in the field without additional charges.) In his complaint, the citizen alleged that the force was unnecessary and retaliatory because of his verbal challenge.  He also claimed minor injuries and property damage.

The deputy had not reported any force, nor had he documented any resistance from the complainant.  In his interview for the complaint investigation, the deputy freely acknowledged having performed the takedown, but described it as an appropriate response to the rider’s lack of cooperation.  He also believed that formal documentation was not required under the reporting policy at the time of the incident.

The Department initially took the position that the primary misconduct charges should be “unfounded” based on the available evidence.  OIR took a different view.  While conceding that investigation had not established improper force, the totality of the facts clearly indicated that some written record of what had occurred was appropriate for several reasons.  Given the contentious nature of the exchange, for example, a detailed report would have helped ensure accountability and insulate the Department from subsequent claims (such as those made by the involved party) if they were indeed illegitimate.  OIR recommended that the case be founded for the lack of sound judgment and thoroughness, with low-level discipline as a consequence.  Department executives ultimately concurred. 




***

While involved in contentious divorce proceedings, a deputy received a check that was made out to both him and his estranged wife.  He signed her name as well as his, cashed the check, and kept the money, reasoning that her share was far less than what she already owed him in other contexts.  When she learned of this, she complained to the authorities, and a criminal investigation ensued into possible forgery charges.
Though the District Attorney’s Office ultimately declined to file the case, citing the greater suitability of other venues for resolving the dispute, the Department looked at the matter administratively.  The deputy admitted his responsibility but also offered explanations and technical defenses that bolstered his case.

 The Department initially took the position that the charges should be “not sustained,” though it agreed that verbal counseling was appropriate.  OIR agreed that the forgery charge was not established by the evidence and recognized the mitigating factors asserted by the Department.  However, OIR did think that the deputy’s unilateral decision to “take matters into his own hands” had reflected poorly on the Department and had needlessly opened the door to further antagonism with his wife.  It recommended a sustained finding, with a low-level discipline.  After a spirited exchange of ideas, the Assistant Sheriff in charge of the case accepted OIR’s recommendation and changed the outcome.





***
A civilian records clerk was alleged to have fallen behind on her responsibilities, resulting in a significant backlog of court documents, including warrants.  Management became aware of the problem and worked closely with the clerk in an effort to clear the backlog and ensure that relevant computer databases were current.  The process took several weeks, though, and the clerk’s cooperation was not always whole-hearted.  During the subsequent investigation, the clerk conceded her performance shortcomings, apologized for them, and expressed confidence that they would not recur.
OIR believed that “dereliction of duty” had been established by the evidence, and that significant discipline was warranted.  At the same time, OIR also took the position that significant mitigating factors were present in the file, including a long record of service and personal difficulties that had affected performance.  
Pursuant to established protocols, OIR spoke with the Department’s first-level decision-maker, offered its observations, and provided an initial recommendation.  The manager listened politely, but then shared a different – and more rigorous – perspective.  It was based on a greater familiarity with the entire course of events and a keener sense of the substantive problems created by the inadequate work performance.  The manager accordingly proposed a discipline that was twice as severe as OIR’s recommendation.  OIR concurred that the stronger approach was appropriate. 





***

A supervisor’s off-duty misconduct had resulted in a founded investigation.  OIR had originally recommended a significant suspension.  However, when the case reached the Assistant Sheriff level for a final decision, the Department chose a demotion instead without consulting OIR about the more severe discipline.  The supervisor appealed, and after his initial hearing, the handling Assistant Sheriff met with OIR to discuss the case again.  The differing viewpoints related in part to whether the supervisor had accepted full responsibility, or whether his handling of some interview questions during the investigation amounted to evasiveness or even untruthfulness.  OIR and the Assistant Sheriff listened to the key interview together and then discussed a variety of other factors implicated by the case.  These included judgment, reliability, and the lack of an established track record for the officer at his higher rank.  In the end, OIR recognized the decision to demote as reasonable and principled in light of the overall facts and circumstances.  

Statute of Limitations Issues:  An Update
The last OIR Monthly Activity Report (dated August 11) discussed delays in investigating or processing administrative misconduct cases that have compromised the effectiveness of the OCSD discipline process.  In a few cases, the opportunity to sanction misconduct has actually been lost because of a failure to serve notice to involved personnel within the one-year period allowed under state law.

After discussing the issue with OIR, the Sheriff responded quickly.  She met personally with supervisors from the Professional Standards Division to ascertain the scope of the problem and to encourage solutions.  Consequently, PSD has already instituted some simple but useful new protocols (such as prominently featuring the relevant dates on each case file), and is exploring a more sophisticated, computerized approach to tracking the progress of cases from initiation through completion.  Additionally, PSD  intends to create a series of reasonable deadlines within the one-year statutory period. This will better reflect the individual stages each case passes through,  and will allow the Department to identify problems more quickly and exert pressure as needed along the way. 
These steps by the investigative division are a move in the right direction.  However, it is equally important for the individual units and supervisors to take seriously their own role in ensuring timeliness – particularly at stages where their assessment or decision-making is required.  The Department’s increasing recognition of the discipline process as a shared responsibility (rather than the “dirty work” of Internal Affairs alone) has a variety of positive implications in OIR’s view.  The quicker, more efficient resolution of cases is likely to be one of them.

OIR will continue to monitor the Department’s efforts to address this concern and improve the flow of cases through the system.
    III.    Custody Initiatives


The Custody Operations Division has been extremely receptive to OIR’s input regarding its handling of critical incidents, force issues, and systemic reforms.  OIR receives immediate notification about significant force cases (requiring hospitalization) as well as major disturbances and other critical events within the jails.  OIR has had the opportunity to tour each facility several times and to review training programs, force review protocols, and policy changes.  Interestingly, the Division’s willingness to explore new approaches and solicit OIR’s input has continued even as it (like the rest of the Department) contends with the impacts of significant reductions at the executive level. 

Three events from recent weeks illustrate OIR’s access as well as Custody’s ongoing efforts.  The first was an informal “roundtable” organized by the Captain at Theo Lacy Jail facility to review recent force cases.  Several supervisors attended, as well as OIR and the Assistant Sheriff who presides over the jails.  The goal was to exchange opinions and suggestions about specific incidents in order to refine the Department’s approach to supervision and training when force occurs.  A taser incident that had been videotaped, for example, provided a forum for moving beyond the important but narrow issue of policy compliance, and into broader analysis.  The group exchanged views about whether alternatives had been adequately explored, whether supervision had responded effectively, whether communication could have been improved, and more.  Another taped force incident helped clarify expectations about whether specific uses of “controlling force” required documentation under the Department’s evolving standards.  

These and other examples from the meeting represent the Department’s move toward a more comprehensive or “holistic” approach to the review of force cases and critical incidents.  OIR has promoted this initiative in various ways since beginning its work with the Department.  OIR’s intent is not to undermine the deputies on the line or to assume misconduct whenever force is used.  Instead, OIR has encouraged recognition of force’s significance as an issue of police power, officer safety, and risk management, and one that warrants management’s thoughtful and comprehensive attention. The Department is making important strides in this direction, and the quality of the discussion at the roundtable reflected this.


Another recent and noteworthy custody initiative actually came out of the Department’s new SAFE (Strategy, Accountability, Focus, Evaluation) Bureau, which is responsible for policy development and trend analysis.  In early September, the Sheriff and other top executives attended SAFE’s first ever “Custody Assessment,” which presented a statistical summary of custody activity from the first six months of 2009. (OIR also attended.)  Each facility submitted data across a range of categories including overall inmate population, mental and medical health cases, disturbances, assaults, claims and grievances, uses of force, searches, personnel evaluations.  The information was presented comparatively as between the facilities, with adjustments for their respective sizes.


These statistics were extremely useful as an informational overview and as a means of targeting areas of potential or actual concern.  They will also provide a baseline of comparison that will make subsequent compilations even more meaningful.  (The next session is scheduled for March.)   Those in attendance – particularly the custody executives for whom the information is most significant – had suggestions for improving certain aspects of the process.  (OIR, for example, requested more specific detail regarding the types and severity of force used, rather than just the overall number of incidents.)  However, the meeting on the whole was productive and worthwhile, and stands to be a cornerstone of the Department’s future efforts at self-evaluation and reform.


Finally, the Theo Lacy Jail recently grappled successfully with a series of inmate disturbances.  Beginning on September 1, five separate incidents of fighting occurred among inmates (including two in which an initial fight spread into confrontations involving dozens of inmates within a particular barracks).  The participants had divided along racial lines, and the tensions did not dissipate as the days passed, in spite of the facility’s different efforts to intervene.  Finally, the supervisors met and decided to initiate a “lockdown” for three days throughout all the barracks in the facility.
 The goal was to control movement and – by eliminating certain privileges (including commissary and visiting) – deter the inmates from further disturbances. 

The Theo Lacy command team kept OIR apprised of developments throughout the relevant period.  Supervisors welcomed questions and input along the way, and invited OIR to tour the facility on day three of the lockdown.  OIR saw the affected barracks, as well as videotapes from the disturbances that showed a coordinated and effective response from the deputies in quelling the assaults.  The plan seemed to be working well, and OIR was impressed with the thoughtfulness and organization of the facility’s response to the situation as it evolved. 


The lockdown was lifted in stages, and without incident, on the morning after OIR’s visit.  Although the cessation of fighting is not guaranteed, the Department’s approach to addressing the issue was encouragingly thoughtful and pro-active.  Its willingness to incorporate OIR into that response also reflects a professionalism and openness that OIR notes with appreciation.
IV.
   Conclusion

As OIR’s Executive Director, I thank you for your attention to this report.  I also welcome the opportunity to provide supplemental information at your convenience.  Finally, I hope the Agenda Item regarding these Reports on September 29 will provide a vehicle for further public awareness about OIR and its ongoing activities.
Best regards,
Stephen J. Connolly

Executive Director, Office of Independent Review
� Earlier this year (and subsequent to this incident), the Department introduced a new “Use of Force” policy that made reporting and documentation requirements more stringent for deputies in patrol.


� See the Peace Officers’ Bill of Rights (Government Code Section 3300 et seq.)


� A similar meeting focusing on patrol operations is scheduled to occur later in the fall.


� The “module” portion of the facility, in which inmates are housed in two-man cells as opposed to the larger, dormitory style “barracks” that hold up to 144 inmates within an area, had not been included in the string of disturbances.
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